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Analysds of the Comtituent Assembly Delbaies fending
10 the inclusion of article 16(4), 46 and 340,

(1) Aricle 16(4)

Atticle 16(4), Incorporated in the Constitution,
gorrtaponds to drefi Irﬁ:g:tl.ﬂﬁi]. This reads :

“Mething in this articls shall
from making sny provisiog for
appointments or

event the siatls
& reservation of
posts in favour of any baclward
class of cilizens, whe, in the opiniog of the Stare,
are not adequatey represenied In the services
uncler the State™

This, in fact, provides an e
of equality of nity in pu
rantéed under thes article of the

Draft article 10 scbiatted in timilur lermsg
K. M. Munshs and Ambedkar came up for consjdern-
Uoa before the Assmbly on 3Mh MNovember 19458,
and various amendments wers miaved,

Lokspath Mishra (Orissa:  General) proposed
deletion of clatse 3 altogether. In his opinion ij was
UniRecestary as it pul @ premium on backwardness
and ineficiency.” Further no cithen Lad the funda-
mental right o claim stase employment an any other

eration apary from merit A similar for
deletion of clause™ was mude by Damodar Swarup
Seth (United Provinces ; General) oo the ground (hat
“though the clouse on the face of jt oppears to be
just and rcasonable it is wrong In principle™* He
pointed out that the term "hriwn“' Was not easy
to define nor was it easy to “find & suitable criterion
for testiog the backwardness of a community or
clams"'a  He argued that if eccepted, i would give
riss 1o casteism and favouritism, which should nat
find a place in 3 secular sinie, Whils pecessary
concessions could be given to backward classes for
improving educationn! gualifications and raising the
general level of their uplift, sppointments ta pats
showd oely B2 on merit and qualificaiions, conces-
sions not being allowed to any class on the ground
of hackwandness®

ion 1o the principls
ic emplayment, pua-
Canstitulion.

Further amendments sugeesied retention
though in & modified form,

Thus, Hirday Nath Konmro sugpested the amend-
meat that in clnuses 3 the words "shall prevent the
Siste from making any provision for the reservation™
be substituted by the words “shall during a period of
ten years after the commencemnt of this Constituiin,

vent the Siate from making ony reservation™

es and the Scheduled Tribes, . . . in the m’i:in!
of appointments 1o sarvices and potts.  Article 13
takes provisions for & "Special Oficer for the Sche-
duled Castes and Scheduled Tribes to be cppointed

of clause 3
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by the President”. Hia duty would include *Invesy-
gstion of all matters relating to the siafeguaids pigs
vided for the Scheduled Castes and Scheduled Tribes™
and cubmit a repont thercon to the President,

Thus, it seemt obvious that these articles do met
refer 1o “hockward classes™ as dozy draft article 10(3)
corrciponding to anticle 16(4) of the Constitution,
To that extent, the articles are oppased, though it can
be argued lhuithmurnltunumwllppiq in &
much as reservation for classes’ in
asticle 16{4) very obviously includes reservation, for
members of the Scheduled Castes and Tribes™,

When clauze 3 came up for grocral discussion the
use of the word “hackward™

rulied the question as to whether the term “backward
clarses” inclodes three categories of people, namely
Scheduled Castes, and Tribes and one particular olags
which is not included so far, under tha term “hack-
veard” although it fs :—

ﬂmnmdmmtmuldﬂ:nrudufﬂlhﬂ:

“Molhing inm this articls shall, during a
petiod of ten years afler the commencement of
this Constitution, prevens the State from making
any restrvation of appomtments of posts o
I:l?n&lr of any backward class of citizens who. | | |
ele,’

In his view it was oot desirable that any special
provisions gmnﬂnp proicelion o communiiies should
opcrate dndefinitely. Further the term “backward”
had not becn defined anywhere in the Constitution
It wns lelt 1o the law courts to decids g 1o whether &
elass was backward or not. He felt that  the term
“backward" should be defined by the House, 5o thal

I:hl'r:r:fm:nuld be no dispute as regards ity meaning in
The ure.

2rd" was not present and it
bad bzen “finally decided™ that §; Wag unnecessary lo
inclede it. Further, #f this amendment wis  not
accepled articles 296 and 299 of the Draft Constity.
tion would becomes opposed to mrricle 10F Drali
article 296 and 299 correspond to articles 335 and
318 of the Constimtlon. Articlke 335 safe

the chims of the members of fhe Scheduled
educationally and economically backward™ ! In the
categary of ons particular class, he pleaded that (he
Gurkhas “who are domiciled in Tndia should have

the same privilege as other backward communities fo
Tndia™ ™



fefs

pedonibers, whin belong (o tha bachwaed  classou, who were economically forward. lo Mysore s
sl wele piven i opporiunity L expTe their wiows, class B vacancics, only bachward Clusses wera conal-
pem-ully luvoured the proviston in clause 3. Mijonty dercd, while cluss A was nwant for both Bosl..ns
of these, expressed (heir apprehension with regard tw and non-Brahmins, He with Ambedkar that
the scope of the word “pgckward”. They pleaded the word "backWward” be retaiped oo the
bor @ classification to the cffvct that the word sy that elauses (1) nod (2} of this article “would
hawt  application cmly W hem.  Im gt and void if this word

‘backward” is not vetained in
g M, MNolavede {Bombay : Generaly suppested that clavte (3) of artcle 107.° He further wrged that
the term “backword classes” be substituied by the (ke reservation for 10 years su

Kunzra ba
woils “Schedule] Costes™.  He argusd ihag the words exlcnded to 150 years 1o cqualise Lhe peisod they had
“hackwand clm-r:l“; are SO VijuE lhn;l'ﬂ:r coold be been deprived of opporiunitics.
intepreted i [T man ;

T'l:m ‘:hil':; inm :.:.f" ﬁnc:th:dl nl:?-.ran:nd. Santass Kumar Dinss (Orissa @ General) slso sop-
D wam Prakash (United Provinces : Ern:nll. subr ported Tﬁﬂu::ﬂf the lIﬂn'i"I He voiced b
mitizd that “umdwmu ackward mﬁ; .mdd be ﬁ iﬂﬂl l:f ﬂﬁﬂ“lﬂ foseign
cubsitgted by ‘depressed class’ or uled class’ o immedia delete prov
hecause  the 1=||p-.-r fave o definite mesming” TEeIValion mﬁ&mﬂhﬂm As ﬁ
He poigied out that “hackward” class pad  coudilions prevarec, ' BTt would be
yet to be dofined and fhere was “no  possibility reservation hlﬂﬂﬂﬂ jans ind Schoduled casies, who
of its being defived in the mwﬂqﬁ.;ﬁ,m were included in the tenm backwerd clas”
fore, sunporied the amendmeal thi H. 1. Khandakar (C P.&A., Berarl Geacral) favoured
ol olpe™ he tuhstiuted by weheduled  coste’. ol T :
F;:H-dfi:: Ram (Bihar ° Cienerall was n favour od the "backward’ in mﬂ 3, He arpued that in
nddm;trmmdl"sshtﬂﬂ:dmm“-nu he worda

2 sk would ot have been served as it should™.® He stressed
*!I!Eu:‘wudmm 3 Hcp:lud:dillﬂl e m:mndhimuhﬁns“duﬂnmﬂ:'mm
& 1ijoy ioms for fescrvation in parviccs, such candidates apply for some Government posts,
chould be similar pravision for backward classes alio they are moy slected, because the schectors bolong W
El:pﬂ“ifinn :slsnppqs:nl ﬂéﬁ;ﬁ%’ﬂﬁ“ﬂ“'“ olber communities or . Hﬂ;fddud out that

Seth Dumodar Sworip 8 coward’ besn
2 ekic the words “backward class® be s e b e i v NAd %

ChaRCVes defined anywhere, He dis with Chandrika

that those who were of the opinion that po backward that such & definiti ﬁﬁ Ram
chu::ht:dhu:mm“ﬂmmlhclqm What had | l!H-I-I i .
of the higtory of our county, 10 iy proarcssive socKly rind hedubed caste

P He, therclore, su Mlmﬂw
ﬂmdarmdmm:nndiﬂumm“ptuuﬁ ermﬁﬂlhﬂd‘ wlﬂ

P, Kakkan (Modras 2 Ceacml) also the Oo
:;:hﬂ H:!hutﬂ thfﬂ;hﬂ dﬁﬁﬂw mﬂ m null'“:lhg word “backward” as they were of the
Hariaiy foc bk e oilay (Madent 08I the Sute which might adversely offect clame o
painted that the waed “hack had ot been defived "']"'“i ity groups secking sdequate represeatation in the
properly. thwwh:ulmuuimhrmn-
munitics earbier 120l aut in the administratiop—specially Thus,

Mohamed Tsmail Sabib (Madras : Muslim)
e scholed ces g b, POt om0 o, o Maias 1 o
hat their ipterests would be protected. argument the Constitution, in Madras i had "a

- H Tesrva definlie and technical meaning™® The Government

&mﬂmhﬁnh'uﬁm bad cnumersied more than 150 of these classes—all

thinking™® This was s, Bevause long as the crm- m‘i to the majority community of Hindw—and
upal canker reservation

bed Castes were included it would cowsti-
m . {for communitles ute "the majority of the whole i
pulativa of e
-wuuthﬁn A IW;:-'H was pleading. }}: province™® 11 this was its mi:mpiﬂng. then he was
“because they have been lelt in the lurch and due 9 spprebextie. tla B end Chretins " od be
communilics g, Mk an risinams, b
of ndli.mh

“eycluded from the parview of this clause™™

and
E. M. Munshi now replied to ithe enitcism bevelled
T Chammiah (M 3 s favoursd tetentinn of against the draft anicle, As re tds the fears vpiced
hnul-hﬂquﬁmlhpmwunﬂh- ﬂw;,wmwlbﬁnkMMﬂfm
besm rved :

I cannot imaging for the Iife of me how,
in ng sculture el artFan works m«m 0o after an experiznce of a ycar and a half of
u? of the the Constitucnt An-:rnh’lé henournble

iy
were Member of the Scheduled asies shuoukl have
mmummumm a lecling that they will not be included In



the bevkward classes s loog ws they ae
bachwand ... Look ul wiik liss bt puing
on i this House fur the lasl year and o
buall. Take article 11 ...... There bas oot
been & single member of (he non-Scheduled
Caste who has ever raised any wbjection Lo
i, Ua the couwtrary, we nanborn wio du
nol belong te the Scheduled Cusics, luss,
10 urder Lo wipe osl this blul on our socioly,
becn in the [orelron) in th matter | ... .0 o0e
What we want 10 sccure by this clause aie
iwo thiogs, In the lundamental right in the
lirst clause we want tu achieve the high.st
ciliciency in (hd services of the state .........
AL the same time, in view ol untcmdiLhul
I EHET SR vailing in severn inces,
Wi wWini Tﬂwmw'l:hll bk ward :I.n;.wcu;.; wily
Bre really bockward should be given scope
in lhe Stale SCTVICES §  vuvveriis the wond
“backwurd™ signifies that class of people—
does pot muller whetler you call bem
untcuchables or touchables belonging to this
community or that—n class of people who
are 50 backward that special protection i
required (for them) in the services ..,

T. T. Keishnamachari, whe spoke after K. M. Musnshi
eelerred to article 10 a5 a piece of “lome deafiing™ ™
which should oot, in his opinion find any place in the
chapier on (undamental rights. Relerming 1o clases 3
in purticular he inguired-“who are the buckward cla
of cilizens 7 It dods oo apply to o backward caste.
1i does ot upply 10 & Scheduled Caste or 1o uLparLb-
cular compiunity” s Futher, what would the
driteria for dcb::nl:inﬁnjg who was “back dmmm
suppesied the basls of Iy nnd ragse
thay “If the busis ol :lmma is litcracy, B0 per conl
of our people fall fnto the buckward ~ class citizens,
who is poing 1o give the ultimate award 7 I"Hht:
the Supreme Court”® It would have 1o find out
intention of the Constitution—mukers as to who consti-
wig the backward class, Was if a class based on
grounds of cconomic stalus or on grounds of Titeracy
of on grounds of birth T However, he was conlidient
thut it would be ultimately intcrpreted by the Supreme

Courl ou some basis—casie, communily, religron
bOteracy or cconomic status, The Drafling Committes
had thereby, he thought, produced s “paradise for

liwyers™ ™

B. R. Ambedkar, ia his reply o the criticlsms against
graft article 1003} justificd inchsion of the word
“backward™ as “the Dralting Commitiee had (o produce
4 formuly which would reconcile™ opposing points
of view wiz. that there should be equality of oppartuity
wilhoul reservations of any son for class oF =om-
munity; as pus d 1o Iilh'llré. the mhmi umrpuim. il
npproving principle of equulily o Dty
i theory, maintains thar there should be “Tﬁvhim
made for the entry of cenain communitics which have
s for been ou the sdministration™.®* Keeping
this in mind, it was spparent thal "no betier formul
could be produced than the one that is embadied in
pub-ciause (3) of article 10"® He furiber pointed
out :

Lindesd you use stoe sy Yualitying plirmss
i “hackward” the ticipuun made am lavower of
pservalion  will  oliimsiely  euy up the rule
oot oo Dhit ) thank .. ... is the justi-
Boation why Gw LDralling Commiice wededivuk
uh Bis own shoulders the respensibility of it
iy e word “backward” which, 1 sdoo, did
ot goigenally bod o pluce io the tunaamenial vighit
il U wiy W wiich b wihs  passed by g
Acsémbly.

Finally, he relormod o two guesiions whach Bad boen
raised during the debate in the Asscmbdy vz, dotiaien
ot “batkward community” wod justicianility of clus 111
oi the dralt article.  As regands tbe former e staieg,
“Any onc who teads the languape of (the drult psell
will tind that we have leit it w be determined by each
local Governmenl. A backward COmulLnLY 1% a oom-
munity which is backward in the opinwn  of
Government™.™ As regards the lader be obserwed
"l is ratber dillicull 1o ﬁ:: d dopmatic ancwer.  Peg-
pomally I think it would b & justicable matter”,*

When it was pol to vode, the amendmonts retuting
1o clause 3 of article wieve nmegatived by the
Assembly, and it was adopied without any amendowen
or alieration. However, the Drafling Conmities
subseguently remumbercd it as arlicle lag4),

Conclugion 1

The aim of the Drafiling Committee in incorporating
this clause in the Constilution has been cmphasized hy
K. M. Munshi, viz.; 1o protect the interests of  the
“backward clusses™ by sccuring represcniation for
thom in the scrvices—a profecion necessitated by the
conditions which i in several Winces
in the country. Sioce the word “backward™ has not
been defined anywhere in the Constitunion, not sur-

singly it has proved comiroversial. However, i
inclusion has becn well justified by Ambedkar, Chair-
man of the Dralting Commitiee, who rightly pointed
out that if “such qualilying phrase™ is not used “ihe
exteplion made in favour of ressrvation will ultmately
eal up the rule altogether™

The Copstiluent Assembly Debstes indicates it
the dralisncn theusclves were noy sure Bs o the

criteria to be adupted in determining “backwardpess”
they waoted to maintaia & Bexibility in the matter and
to base the matier 10 every state Government to deler-
mine “backwardness” with ullimate review by the
court. One or two members did express the view tha
the case of backwardness may be literacy and secupa-
ton, etc. View was also expressed  that the term
ard classes” did cover Scheduled Castes,
L AD: Val, VIL pp. 673,

fa. Tis delation way aluo propaied
Commers and
Seleci Dogumenia 31-

oDy, Vol VI ppo 678
", Doid,
% Ibid.
", Tl
i, Tbad.

Tajamul Hsgam, Ser
l“ ta the Drafi Coutitpuan, 1V
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Ciites prendments were ¢ pidiilon of wardy
='snnaunicully of ¢ lunliy™ before “bacdoward™ in clage 3
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il words “the S Castey” or before the word
Fhackwand® See by LU Barman, Sot supie
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1. Article 46

Article 46 of e Constitution which corresponds
1o article 37 of the draft Constilution reads :

“The Swate shall promote whh special care
ihe educationo] and economic inlerssts of the
weaher sections of the peo and, in particular
of the scheduled castes the schedulsd pibes,
and shall prowct them [rom social injustice and
all forms of exploliation’.

The article came wp for conslderation by the Consti-

tocnt  Asscubly on  23nd November 1948, Two
amendments were moved,

Hukum Singh (East Punjab : Sikh) suggested that
"for the words "Scheduled Castes’ the words *Backward
comnwmities of which ever class o religion be substi-
tuted”.' He argoéd that as the term “weaker sectiom™
had not been “defined anywhere™, it might well be
apprehended that piention would be focussed o the
latter part which relaics 1o "Scheduled Castes’ ; us a
resull *‘weaker sections’ would uzul-: intg insignificance
and “pot reean apything et all™) He siated that his
only objective in proposing the amendment was to
climinate any possible discrimination. He pointed out,
o this context, thal ‘Scheduled Cazies’ had been
generally undersiood by the maoszes jo “exclede the
membets of the same castes Emr-.-.-;siu.g Gikh religicn®™.
ln his view, since the article promoied “educziions]

L]

miul connndic lilereasa™ “l alwuld be msde chead thal
it iz 1o be done for oll backwwrd clusses, wnd not lur

pesons ths or sl parbculur rebgion o
belicl™*
The second smendment was  meoved

by AV
Thakkar (Usnbied Staves of Kathiawar © Saurashaan

which supsesied “Inclution of the backward clisses

among Hisdus snd among Muslims™.*

Al this stage, I, R, Ambedkkr, Chaimen of (he
DOralting Commitice, imlervencd expressiog his view
that both *he aforesaid anseadmenty be niore
appropriate 1o the Schedule™ and eould be considered
at the time of dealing with it As such, be suggesicd
postponement of their considerntion

-

Consequenty, A. V., Thakksr stated that he would
pol move his wmendment ot this stage while Hukum

Singh soupht leave po withdraw his aumendmecn; which
was graoled,

The motwa “that priicle 37 do stand pan o! the
Mﬂﬂ”m - 1o the vole of lﬂhl]humrhwu
adopted was subsequently renunibered
ns artiche 46 and ldﬁldlﬂ-lﬁtﬂn-lilﬂﬂﬁrm.

1. VIl CAD, 151
1, 1. at $53.

3 Thad

4, Ubid.

3, Thid,

6, M.

T, M

Ml Article 340

Asticle 340 of the Constitution which corresponds
to acticle 301 of the Dralt Coastitulion, Provides ;

{1} The President may b{ beder appoint » Com-
mission consisiing of soch perspus a4 he
thinks fit 1o iowestigate the conditions of
socially and educationally backwan] clacecs
within the 1emtory of Tadiz and difficuliica
under which tliey labour and 1o make recom.
mepdations a8 to the sieps that should be
Sk iiloniey W Ui ot
o to cpd-
tion and us 1o the granis (hat should be given
for the by the Unioo any Stie and

the ithops subject 0 which such
should be piven,

(1)

(3) The President shall cause & copy of the repor
. WD 'ﬂfﬁww with ‘& mrlmﬁm

. acion taken
- Inid bictors FaiBamest. DR b



The drali ariscle 300 come up for consideration of
e Comstituent Aswembly on L16th Juna 1949, Ax
thait time various amendoionts were suggesied.

H. V. Kamath (C. P. & llerar : General) proposed
dektion of the words conisting of such persons as
he thinks fit in clause | wof the draft acticle, as he
comidered them “wholly snperfluous”." He even went
1 the cxtent of stoting that "they cnst a reflection upon
tht wisdom of the President™! He further supgesied
anoher amendment, viz., “for the word “dilficulties”
i elause 1 of the draft article, the word “disabilitics
be substitnted”." In his opinicn the laiter conveyed
the idea better than the former. He pointed out that
in asticle 9 (article 15 of the Constiution which pen-
hibiting discrimination on grounds of raligion, raes,
caile, sex or place of birth) the word “difficulty™ wes
abtent. Imstead, it refers 1o “any disability, Hability,
restriction, condition™ ¢1¢.  This partienlar article had
already been by the Assembly, In his view,
the word “difficalty” was hardly 2 constimtional term
and the word “disability” was “{ar more nﬁpmpnum".'
Magy more amendments were suggested by hum.

I. The words “grants should be given' in clausa (1)

of anicle 301 be substituted by the words ‘grans
should be made’.

2, For the word ‘apd’ in clawss (1) of article 301
(line 10) the words "as well as’ be substituted.

3. The words ‘a repost setting out” the facts as found

by them and occurring io clause (2) of article 301 be
I'irhlilutlﬂ 5y the words ‘3 report thereon'.

4. Deletion of the words ther with a memo-
randum ning the action tzken therzon' in clawe
(3} of e draly article and addition of the words “lor
such further action ns may be necessary” at the eml.

As regards (1) be stated that it was purely a veibal
amendment and he left il fo the collective wisdom of
the Drafting Commiitce. The second, he also left o
therm, after c:pu'mhglqhn view that the meaning was

:w by the plufe “as well as” than vy
word ', The lgnrdwmwimu view 1o securing
ty and precision”.* Referring 1o the feurth and
he argaed that it was not “wise” 1o regulate the
manncs of report (o be submitled by the Presiden! to
Parliamest. The second pary of this amendment was
based on the arpument thay the Parllament, and not

tha President, should take any necessary further action,’

B. R. Ambedkar, Chairman of the Drafting Com-

sugeesied thar the word Parliament occurt
in clause 3 of the draft anicle be substituted by t.ﬁ
words ‘cach House of Parliamens’,

Twa mope amendments, of which notice had been

Thakur Das Bj va Pun ¥
g"'ﬂl mrga: (East jab

were ool moved 1 i
mdlduhtnip:ﬂn?mﬂlﬁ: ool

Al this stage, the article and smendments  were
thrown open fo discession by the President Bath

|

£

Thakor Das nrd Bhargava and Shibkan Lal Saxens

fUaited Provioces moernl)  expressed suppott of
the drafi anticle.

Thakur Doy Bhargavn described it os "the soul af
the Constitutiun™' The nbm of the article, he pointed
out, was 1o “complele the procdss of bringing them
{tha bachward clisscs) up 10 normal standurds. This
article plsces upon the entice nation the obligation of
secing that all the disabifitics and  dillicullies  are
removed wnd therefore it is really a eharacier of the
libertics of the boackwnnd classes..... "  Till sach
Upte as they reached “mormal  standards”  facilities
shoeld be eatonded 1o them, the peried of time should
not be limited to o specific number of i(::m. However,
on altaining this standord, they should then be token
away from the catcaory of “backward closses™ ™

He further submitied that with reference to clause
(1) of the dralt article, which states that “The Presi-
derit may by order appoint,, ete.,” be had Eiven potice
of aw amendment to the efect that the word “mny™
be substituied by the word “shall*." He arpued it
even i the former was esed, the President ubd be
under the obligation 10 appoint such a Commistion,
The word “may” therefore onght to be construsd g
“shall”.  He pointed out that the safeguard for mino-
rities e.p. Muslims and Sikhs had now bezn taken away,
thie sole responsibility of Parliament being the scheduled
castey and the backward classes. Me stated thar the
dralt anicles was only the material form of the
objectives Resolution and pave only the mechanism
by which such Resolution was executed, He pleaded
for a provision in the article that it would *a

only 10 the communities for whom teservation ﬁ’ﬁ
made but also are all the same backward™ 8

Shibban Lal Saxema ex
Commission which would

tions of the backward classes throupghout mmg-
would be able 10 define the term “hll:kwu“rdmu

sinct in spite of lts use, it had not so far Mu&
anywhere in the Constittion, v

When the amendments were o except
the one suppested by Ambﬂhuvﬂmm The
motiein that draft article 301 g5 amended™ be incor
parated inla the Consiimution was earried.  As guch

iowas subscduently renombered as B40 and addsd o
the Constipution,

1. ¥ C.A T 541,
3. Iwd,

A, Tk

4. Thad,
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B 04, me 996
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10, Théd.
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13, The Deafing Committee 51 & buier atape, |

Ff: ImCoeproenied |
amendasnd gtated by H. ¥, Kanmih thag im chiie | “I'nl

drafi arficle ."?r “uraniy aliudd ke made™ be ?
“Etmnta shaaibd e given®, o -
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Vemkataramana v, Stafe of Maodras aand anoiier

ATR 1951 SC 220

F i

The petitioner applied under Ariele 32, alleging
uninogement of his fundamenta]l right 1o cmploymen
im [he shabe semvice

The petitioner wus & graduate in Mathematics, He
had abo s B. L. degree for over seven years he
had been practising as an Advecate.

In 1949 the Madras Public Sarvices Commission
irvited applications for 83 poste of District Munsifs in
the Madras Subosdinate Civil Judicial Services, Ot
of B3 posts to be filled by direct recruliment, 12 weie
eamuirked for persons holding ceetain  classes  of
cmployment in the Madras Civil Judicial Depir. Tl
:m:hums Tl posiy were jo be fllod E?JP from among
the offical  Reecivers, Assistint Public Pressculers
ard practising members of the Bar, It was  also
nolified that selection of candidatcs would be made
from various casies, religions and communities  in
persuance of the rules set out in what was popular:
described as Communal G.Os., namely for Harijans 19,
Muslims 5, Christians 6, Backward Hindys 10, Mam-
Brahmin Hindus 32 and Brahmins |1,

It was admitted thap the marks secured hy the prii-

tioner would have entitled him to be stlected i the

isions in the Communal G.0. could be dhrﬁ;ﬂcﬂ.

!: was claimed that in the viva woce cxnmination tni
he did well.

The results published in 1950 listed the selectea
candidates (in respect of the remaining 71 si5) on
the basis of each m:ﬁ:‘y Hari 1, T
Christians 4, Backward Hindus 3, Non-Brahmins
Hindws 32 and Brahminsg 4.

The petitioner, thereafrer,
for an order
o puramnce of
Munsifa were made,

Iigne

Whether the Madras Communal G0,
mmmqnmmmm wad madeo
for various communities (not coming within the cate-
gory of backward classes) according 1o their race,

filed this petition, pra ing
i thnkl:.l!l: af ﬂwnlnmrl a':lj:-;ﬂl i
1 selection to posts o isfrher
to be wmeanstitarional,

by wihich

caste and . infringed 1he mlamental right
grarantecd under Article lﬁ: .
TE—A%4 Wie e,

T3

L ginrernt

A sevenjudge Bench com r'u.‘lnE Kania C. Jg Faxl
Ali, Putanjali Sasiri, M Fn. o Mh

5. R. Das and Bose H, ‘that the Commu :
EHE rtnpu:mni o Article 16 and theefore void and
egal.

The Cournt’s decivion wis based an
grounds :

(1) Equality of opporunity in public.

ment -L guarantecd by Aricle 15:ﬁ"’ﬂ'§i’:§
Ariicle 16(2) further puarasteed that there
shauld be no discrimination as regurds this
maticr onlyon the grounds of religion,
cide, sexAthescent, e of birth of resi-
dence.  Afticke 16 (3)-—(5) providsd the
cxceptions ta this guarcaniee,

Incligibility for a

that a person belonged 1o 8 particular caste
rclhgiunlrem. controvensed AITI:E 16(2), :
.5

the followmng

(3) Article 16 (4) Bxpwressly permitted reserva-
tion of posts (il wha
wers in the opiiRiees not nde-
g_t:;ll:t}- ropresentadp fthe %l‘;tnm'im:. It

il not permil restfeatio those persons
who did g to this catepory nor did
it enable the State to reserve 2 on Com-

munal basis. d of L
amongst mmﬁu having a fized ‘:::h
infringed Art. 16(1) and (o).

The Court concluded with-the following words

"This
G.0. does u
cl, (4} of Ar,'] it I an infringement of
the fundimecutal right puaranteed 1o petitioner
as an individual :ﬂfmﬂ under Art.
This Communal G.0. in our opinion,
to the provisions of Art. 16 and i
and illegal.,™

is Tepugnant
ot much void

Proposiion Tat! dewn
The Governoent cannot make reservations [or

under it am I the various communities not comin
in the ﬂ:mm:?nr “backward classes", -

in:ﬂ%iu’.!ﬁmnd by the communal
nat ! $ 1o be sanctioned by

16(1) and (2).,

post only on the sroumd g

O 0%



General Manoger, 8. Rly, v. Rangachar
AR 1962 5C 36

Facis

The rcspondent, L. K. Rangachari filed u terlt peti-
tion in the Madras Hli_luh Court under Art. 226 of the
Coostintion, The High Court issued . wiit of
mandemus  rostraining  the @ ate. fe. G. AL
Southern Rly, and Personncl { Reservation)
Southern Rly., from giving eflect 1o directions of ihe
Rly. Board, ordering reservation of sclection posts in
Class 11 of the railway service in favour of Scheduled
Castes and Tribes from persons already holding posis
of court jnspectors in class 111, one of which was held
by the respondent. Following the issue of the writ,
ihe appéliant ied for and was pranted & certificane
under Ar 132 (1) by the High Court as it involved
I.ml-'l.{lt‘:?ln'thl guestion of law, namely scope of Arn.

[stues

(i} Whether the reservation umder Art. 16(4)
could be made in the cate of promotions or
only a1 the s1age of appointment oaily.

Art. 16 (4) speaks of enly “backward
clasges™. Whether the term  “backward
clamses”  included “Scheduled Castes and
Tribes™ as well, The High Court on this
matter had taken the view that the werm did
include Scheduled Casles  and  Scheduled
Tribes. There was a0 dispute about this
belors the Supreme Court,

(i)

(i) Whether retrospective operation could be

given to an order of reservation.

Majority judgment

The Couri by a majerity ol three 1o two reversed
the decision of the Madras High Court and held that

the reservation did not exceed 1he Jimits of Ari. 16(4})
and was accordingly -valid,

, The majority was of the view that the term “matiers
of employment™ in A, 16(1) covered not only initial
appointment but also promotions snd such other
matters as salary and periodical increments and terms
al leave, ity, pension and age of nnpation.
Art. 16(4) was an exceplion 1o Art. 16(1) but thare
cannct be any exception cven in regard to backward
classes with repard (o matiers other than nppointment
and promotion. “Post™ does not mean post outside
services of ex-cadric posts. Art 16 (4) covered both
initial appointment ond promofion. The court also
held that the reservation can be provided both retros-
pectively and prospectively. The State  should be

4

stishied before making represenialion ihat 'the back=-
ward classes are not adequately represented both
yantatively and qualitively, “The advancemeat of
e socially.and educationally backward classes requires
ot only that they should aspire 10 sccure adequate
,,%tmum in selection posts in the services a8
well™,

The Eourt was also of the view that in exercising
the power of peservation under Art. 16(4) "an attempt
must always be made 1o sirike a reasonable balance
between the claims of backward classes and the cliims
of other employees as well as the imporiant considera-
tion of the efficiency of adminisiration™.

The majority, therefore, allowed the appeal. The
decision of the Madras High Court was reversed and
the respondent’s application lor writ was dismissed.

Minority judgment

The minority view of Wanchoo and Ayyangar 1,
however, held the reservation 1o be outside the limits
of Articke 16(4) and as such thevy were of the view
ihat the appeal should be dizmissed.

Wanchoo J. agreed with the majority judgmeat in
ihat Asticle 16(4) was lo be read togeiher with Art
115 of the Consitution, and that the word “posts”
in that clawse referred 10 posts within the service and
not 1o those outside the services. However, he diflered
with the majority view (hat the word “posis” covered
both sclection ts and initial “‘appointments™ and
“posts” refe anly to the initinl appoinimenty He
obsarved @

“Reservation of sppolntments .....coiviiaies
means reservation of a percestage of lsitial
appointments 1o the service, Posts refer to the
total number of posts in the service and when
reservation is by reference  fo posts it means
reservation of a cenain percentapge of posts oul
of the total number of posts in the servipes.”

The conclusion that all appointmenis o posts could
nod be peserved under Art. 16040 who arrived ot on
the basis that it would be destructive of the fundamental
right poaraptecd nnder Art. 16(1). Tunher An.
16{4) wax an exception 10 Ar. 1601 ) und it could not
be the intention af the Consthution-makars that it be
s foterpreted as o render nugatory the main provisn,
It was pointed out that even reservation of s majority
of appoiniments or posts under At 1603) though it
would not completely desiroy the fundamental right
puaramteed by Article 16{1) it would. nevertheless,
make it “practically usory™ which again could not
he the intention 6f 1he Consthiution-makers,



Ayy J was in At with the view

Wanchoo 1, reservation could bo

miade r the initial sppointment nnd held tha
the should be dismissed.

He wos in disagreement with the majority view
w}nﬂ:g:}d down that iu;uﬂm under JEII“HT: 1_;{‘41

made either prospectively or retrospectively,
tnmmmmmﬂumnm@u
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FT.

T. Devadamwn v, P

AlR 1904 SC 179

Facs

The wos brought by the petitioner under
article 32 of th: Constitution challenging the instruc-
tions lssued by the Government of India which in effect

Tesulted in the forward mule which resulied in
: 'sf more than 50% vacanciés being made

iﬁhl particular ycar.

&

-' iioner, o e, 'Wai BO Assistant in
. p;li?]\?u{ rhnémugml since 1956, and became

permnnent on Ja 1958, The next higher post
was that of kﬂ:i%r (Assistant Superintendcnt).

besis of a departmcntal the L.PS.C.
R e il iy
the tecruitment. Acvordingly, a relating
o the examination for o be held in June

and 32 reserved though the UPSC
recommended onply 30 for the latter category. The
Government, bhowever, Glled op only 43 of the
vacancies, 29 of thess from a candidates

belonging 1o the Scheduled Castes and Tribes.
mmmmﬁmm:
(1) The Eh secured by him was
61 ﬂﬁnﬂﬁ:&dﬂdﬂuﬁu
Trikes secured ns low as 35,
He pleaded that the U.PS.C. was not

tent o prescribe one standard
them and enother for the rest of the
candidates,

£

(2) I the Governinent of India and the UPFS.C,

1,PS.C. notification. A reservation
tion of 1745 would have meant thag
% vacancies could be filled by members
Scheduled Castes and Tribes, the

o other candidates by merit,

{3) The “carry forward rule™ rﬂﬂﬁhg

i

i

UPESC, god Government of
un ¥
Subsequent 1o 13, 1950 when the Govern-
memt of India

a resolution indicating their
palicy relating to communal representation in  the
M,WMHMMM
] 28, 1952 which had the effect of adopting the

of “carry forward” in the second and third
wear but ol bevood that.

The pelitioper cha these instrucilons, He
argued that arlicle 16 (1) provides for equality of
opportunity in matlers relating o Whille
conceding that under article 16 {4) the stule can make
reservation for any backward cliss, he urged thay this
reservation could not be so extensive as to nullily or
destroy the right conferred by article 16 (1). He
pointed out mulmmﬁa%m vious decisions of the
Supreme Court, art. 16 (4) 15 “merely an exceplion
to art. 16 (1), and being subservient to the latter, it
mnumhﬁminmpumdumundumnhﬁﬂa
16 (4) was to be read with art 335 of the Constitution,
which while providing for claims of Schaduled Castes

and Tribes reiterates the malnienance of efficiency in
administration.

The respondents claimed that the carry forward
rule was valid, that it had been in force the
commencementl of the Constitution and wus continued
after its commencemani a5 & matler of public policy
and for giving effect 10 provisions of the Constitution.
As such the suE?lemEm instructions were issued in
1952, They relied upon the provisions of Art, 16{4)
and art. 335 in suppart of e instructions. ‘They
denied that the rule was a negation of equality before

law and equal ity a8 regards sppointment (o
posis under mw
Tiziee

d, The main question was whether the carry for-
ward rule =5 modified in 1955 was unconstitulional
4% violative of amicle 16(I) or article 14 of he
Constitution.

2. The queston also mrose fog consideration whether
the lmEl:'nmd provision of reservatioh of posis for
Scheduled Custes and Tribe: offends artele 16(4),



Mapirity decision

Ihe majority of e § jud ;:mmﬁ" 8. K. Das,
Mulis E-.IIJ, Raghubir B-!-ral.ﬂﬂ. Riﬁw Ayyangar
and J R Modholkor 13, (Subba 1. disse

: ufing)
arenered e imuin g de the wilirnsitive gnd beld

the wedified carry furward 10 be invalid and unconsti-
Teabesmal,

Mudholker J., Jdelivéring the judgmeat of the court,
wis of the opinion that equulity in art. 14 meant
wujuality amonyg equals, The of article 16(4)
wim fo emvaure that bockward classes (which included
i:'l.'.llnluhﬂ C-I.I.‘:.-I!li and . Tribes) MM Ulﬂﬂ

A matiers relating to e ot in
Sines. 2 provigon, tnercfore, contemplats
rescrvation of posts in favour of such classes where
by are not adequately represented in the services
in the State. Ax mdr a rule providing fur such
rostrvilion cannot be said to have violated article 14.
Hemvewver, i such noscrvalion wis cxeestive so a3 io
deny o reasonable opportunily for employment o
meabers of other communities, any member of the

latier ¢ould then compliin of denial of equality by the
Saaiy

As rogards the contention of the petisoner that the
cany forvoird rule violated article 16(1) becawse it
permiined  excessive rfeservation, he referred po the
caurt’s tuling in M. N, Balei v. Stve of Mysore AIR
P SC oY where it was pointad oul

...... what s true in regard 1o article 1 5(4)
i eyually troe in re o Arl. 16{4). There
can be no deubt that the Constitulion-makers
assbmid, us they were enblilad to, that while
making mlequale reservation under A, 16{4)
enre would be taken not to provide for unrcason-
mble, eatessive or exlravagent reservation, far
that would, by eliminoting generul competition in
a large Geld amd by  creating  widcsprend
dissutisfuction amongst I'.En employees, materially
allect .cffichency, Therefore, like the special
provision {mproperly mude under Art. 15(4)
resorvativa made wnder Asl. 16(4) beyood the
permissible and legitimate limits would be liable
to be challenged as o fromd on the Constitution,™

This would upplﬁ e the pecsent cass. From the
Malaji case it would appear thag reservation of maore
thun 50% of the vocuncies would be violative of
articke 15(1).

la the present cose, vecuncies had been Gled, 29 of
whrich went 1o the reserved uleﬁg &z & result of the
wodified carry forward rule in . The reservation,
hergfone, accounted fgr 64.4% of the vacancies filled,
This being the result of the carry forward rule, the
cirurl, Imigﬁ its dieclsion on Dalajl beld it 1o be bad.

It also relicd on General M Southern Rallway
v. Rungachari, AR 1962 SC 36, "

The court cilmphisized that the guarantee contained
A AR IB(1) W W ensure eyuality of  epportunity
i matiels relating to employwent.  To eflectumte the
fuarantte cach yeur of recruilment wouold have o be
comiideted by tsell ond reservation for backward
eoimupities should nidt be so excessive us to creale &

Ty

monopely or unduly disturb legitimate claims of other
coHmmunities,

Art, 164} is in the nature of
lo Arl. 16(1}. I cannoi be so inigrpreted as o
nullily or destroy the muin provision, 0t was
observed ; “To hold that unlimited roservation o
appoinimenis could be mude under cl, (4) would
in cflect efface the puaraniee contained in ol (1) or
nf bevi make it ry. MNo provision of  (he
Cosstitution or of any eaactment can be so construed
as tu destroy another provision con aneowsly
eitacted tierein. . . . The ova-riding effect E el {4) on
cls. {1} and (2) could only extend to the making of
& rewsonable number of reservation of sppointmen's
and posis in certaln circumstances”,

[ e e
LS ¥
955 lwhru tvalid,

Mimority decizion

‘The dissenting judgment of Subba Rao I. on the
other hand answered the moin fssve in the n:gnnﬁvt

:ﬂ:t'hl:l.d the carry forward rule 1o be cora itutions Hy
woli

In his view articke 335 had no bearing in construins
atticle 16{4). It was, therclore, necessary to full
back wpon art. 16(4) wlone o asceriain validity ol
the provisions made by the Government.

Article 14 Jaid down the gemeral ruls of cqualily,
Art. 16 was un instuice of is application with special
referesice to opportinity of appointments under the
State. In his view ant. 16(4) was pot un excoplion
to url, §6(1). He observed: “If it stood alons il
the backward communitizs would go to the wull in o
socicly of wieven busls strocture, . .. They would not
lave any chance if they were made to enter the apen
field of competition without adventitious nids till such
time when they could stand on their own legs. That
5 why the makers of the Constitwtion introduced
cl. (4) in Ar. 16, The cxpression ‘nothing in this
wrticle’ is u leghlaive device to express its intention
in o most emphatic way that the confesred
thercunder is not limited in any way by the main
provision but falls ouuside . Tt has not really carved
oul un exceplion, but has preserved a  power
untrammelied by the other provisions of the Article"

o proviag or exceptios

lition sucoucded
ai modified in

As regards the carry forward rule he sbserved -

-mﬁaﬂr‘iqn ml:-l'lfll-min I::r. cl:u:nhi:]u ilsat,
the carr ward' has resulied in
the ﬂ:ﬂ vear fa ﬁu pelection of candidates

ing to the Scneduled Chstes und ihe
Scheduled Tribes 1o » tune of 80 per centum
of the total applicants for that year and, therefore,
the selection umounted 1o distruction of the
fundamental t. If reservation was within the
competence of the State, 1 do pot see how (he

said fortuitous circumstances would affect (he
reservalion so made,

e T‘hE effect of the operation Gl the
prnciple of ‘carry forward® s practically the



same.  Reservation made in one selecion or
epiead over many selections is only a convenient
methivd of implementing the ision  of
rexrvation, L it i established ithat an
oneeasonably disproportionate part of the cmlre
stength s filled uwp with the said Castes and
Tribes, it is pot possible 10 contend that the

ision is oot one of reservation bul amounis
ighl, There
is noither an allegation nor evidence in Lhis case
1o that efect.

provision deals with reservation which
fol see how it will be bad
wome deteriofation in the

H
o8

be bad

TE

He selerred to the Balaji case. In his wview that
case laid down no proposition a1 i1cgards quantum of
cwer 0% reservation being uwncomstiiutionsl. He
poioted out that ;

“These geveral obscrvations made in the
conteat of admissicns 1o colleges cansot, in my
wview, be in the cate of s recervation of
Y tments in the matter of recruitment o a

al particulars service. The ins  of
¥destruction™ of the fundasmental right depends
upon the enlire cadre strength and the 'p:tneuﬁ

rmmﬂmlmw
i in the s, wie,

expression  used

“generally” and , show that the observa-
tions were imended to be a workable guide
but not an infexible of law even in the case

forward formula resuls in making the reservations
CACESEIVE IO B - become
particular year, thegy would



Triloki Math v, Stafe of Jammu & Kashmir

AlR 1967 5C 1243

Facie

Under srt, 32, u . ‘wn was liled by two teachers
feur 1lec i of an app opriate wril (o quash the arders
ufl pfmm‘xn of respoa dents 3 o K3 and 1o dirccr the
first and second resposdent, the State of Jammu nml
Kashmir and Direcior of Education, Jammu anl
Kushmir State, Srinagor respectively to  prumote them
with retrospeCtive cffect 10 the codre of goazeticd

tenchers,

Pottioner 1 and 2 were buth icachery in governmen
sebwsnibs im 1lse Stnte, having éntensd the service in 1043
and 1952 respectively.  From time 1o time seoiority
lists wire prepared by Yespondgnt 1 and a higher cadre
was filled vp b premotion of teachers from the bower
grade as per the seniority list. The last list prepared
i 1961 gave the 1st and Jad tithomer ihe serial

numbers 104 and 140 tively, It was-all :
that in eflecting the prﬂm respondants 1 Iﬂ

adopted the fi
(1) 50 per cemt were given o Muslims,

(2) 60 per ceat of" e remuining SO per cent
were filled by Jomvi Hindus; and

{3) Remaining 40 per cent of the 50 per cent
of the posts were piven to Kashnir Pandits,
and sometimes one or two posis were given
to Sikhs out of turn.

Though such a basis was not the result of any order
made by the state, it was arrived ot by an analysis of
the recruitments by promotion made by the st from
time to time. -

It was contended by the petitioners that prometions
were made not on grounds of merit and seniority bul
purcly on the religion, caste and place of birth, As
a resull, the two petitioncrs. who though seniar in the
Seniority list, wore superseded by respandents 3 1o R
only on sccount of the fact that they happened o be

Kashmiri Pandits while respondents 1o B3 were either
Muslims or Jammu Hindus

The State in the ccunter-ifidavit did not deny the
manper of making promotions hut  supported the
reservation on the groumd the Muslims of the entire
Stute and Hindus of Jammm province constinmed
“backward claspes™.

levrae

E I, W‘l;l.'r;cr Mohammedan nrhﬁ; cntire State amd
inndus B Provinge arc wird for purpose
af article 16(4). d

2. Whether  perceniage
reasonable 7

g hasis

of  reservidions  wepe

Judgereni

Subha Faw, J, dolivercd tbe jadpment ol the Conrt
I'I!Hﬂpl']!ll'll L .‘:-I'l.hh. 5 AL Elhl']'. It‘mil“lﬂ“i. oA
Vaidialingam, JJ. and hincs®.

The Court reforred o s earlicr decisions  in
H. R. Buloif v, State of Mysowe AR 1963 SC gdY
und R. Chitralekha v, Stute ‘of M ysore AIR 1964 SC
1823, where certain lests for “nsceniaining whether o

cular closs is backward or Aot had heen lakd dows
! was pointed oul thai though Salaji tnmed on the
i clation of art. 15{4) the princeples decided
therein would spply equally 10 the imdang caye It
reiterated the crilerion, labd down thorcin ie, huck-
wardness must be social and  politicsl el sogial
backwardoess must be the eesult of poverty 1w a largs
Eated,

The Court then reforred ta Chitraleliia |
staled thal il had scoepied the criterin adopted by (he
Mysore rament, thal classification of backward
classes should be made on the following conditivim -
(i} FEeonomic conditions, mnd (i) Occupation,
Though the caste might be a relevang eircumstances,
yet it could not be (he sole or dominent tew.

The contention of the guvernmont in the presen

case “that the sol: iest of backwardness under

Aricle 16(4) ...... s the inadequacy of representation
]

in the services ...... [ accepled, would exclude the
really backward elasses from the benel of the pro-

vision and confer the benefit only on a class of citizens

though rich and colturad, have taken to other
mﬁm of life”.

As such the court preseribed (wo conditions 1o
atiract art. 16(4) ies"(1) a clos of citizens &
backward (e socially and educationally in the sense

cxplained in Balaji's case ....., and (i) the said class
;- not adequately represented in the services under the
l.t‘ﬂ:"q

However, the court could mol  amive ot ag
conclusion on the material pluced before i, and cal
for m report to be supplied by the Hi Court ol
Yammue and Kashmir, which contuined fur

i T maulerial,
*&. total populution of entire stules, break-up fipure of
the twa nees, the extent of social ECOnONI

backwardness of the different commuunitics ere,

Propesition laid  down :  Mervly insdequocy  of
represcnlution of a chass in the services of the Stage
i not a criterion of backwardness, Castc can be
relevant factor but not the dominent one.  Economic
conditiens and occupations are importamt relevant
fuctors. 'While the stale hos nocossnnly fo wseeriain
whether it B & Justiciable bsue and the cour EAN

E:::.miur whether the power has been abused by the
8.



Triloki Nath v, Staie of Jemmu and Kashmir

AW 1969 5C 1

Fuch

“The imatter came up for beariog again ofte: the Hﬁ
c-.pm.l had submitted i [ﬂf’ﬂ 1@%%
recqyrired material ws direcied the Supreme
I with oral und docomentary cvidence prodgeed
by the partes. There was, however, formal order
ol the siate makiog peaervatiops of posts in fawour
the backwurd classes, The stue still followed

ley of communal feservation as wis sruck

the court in the first Triloki Nath case,

Juadprrent
B P 1 i i . . i
The gt ofessthe  courl
s, Hideyarllsh, CJ. J. C Shah, 5 M -%.
V. Ramaswami 4nd Bhargava, JJ. 'waa delivere by
Shah, J,

The court rejected the comteotions of the State.

: for ses of article 16(4) in
:-htﬂl:&:ll Pl section fomms & backward cluss
"Ly esi y based on caste, cOmmunity, rece,
o1, descent, place of buth eor resklence camnot be
adopted” as it would infringe direcily arlicle 16(2).

e

It ted out that the normal rule comtemplated by
:hfg:mlim:iun "is -:guﬂ::r between aspiranis Lo
public employment”, However, in View of the back-

wardness of certain classcs, the state could meke some
provision for reservation of
- bhacks 'm'l:sm “IH veas
chass.
:‘r‘:c!dimi iy, of the tolal n aof
ancointments on the basis of comumunity or place
nce, Swch  disinbulion wis Faty

L]

ﬁI

Bl

constitytional gosrsates under Arie, 16(1) and (2)
and 13 not saved by C1, (47"

The coart ssserted that Eam'im.m wiaking reserva-
tion under wri 16{4) vol be by = stabo
eniclimant sn  essculive  ofder or directon W

suffics, h&mﬂmﬂdum'bum.m-am
there was even g formal execuiive ocrder. The
court did mol comsader il necessary (0 express s
opinbon on the guestion “whether u provision under
art, 16(4) i pol clfective, unless it is mide by

m:ﬂ‘w.ﬂmd\muﬂq

given fo 1 jo 83 were
the court 1o be contrary lo ihe provisions

“""‘?{{H _hence, void. It
however, left e e e
conssdens  with © the constityfional

o
which would be mstent
e for reservation ufh;;pﬂ'i:llntnlm or
mromotions in favour of a ward class, which the

stale considered o be pot pdequately represented o

nﬁrﬁ'dmn:ﬂhtﬂt solely based om
“F LUz i“l“ “l.m (L]
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Makhan Lal v. Stave of JaK

AIR 1971 5C 2207

Triliski Narh v, art. 16, no such scheme had been d F'“‘f"lrnl with

‘been though

% :}‘ mml‘-"h“
law Iaid ¢ Education department 1o pive ostensible efioy
) where, 0 the courts decision in Triloki Nath, but peally b
tion of seats.  SOntinue the m?dﬂllflflﬂm whese promotions had
artiche 16, W view of the decision in the Triluki
maitter of ath case in the samc higher positions. As this was
Flndl b ks 'lﬂill-i'lnln:ht of art. 16, the sourt wiruek dpwn the



Janki Pd. v, Jammmu and Kashniir

AR 1973 5C 930

wote framed. This listed the e Tor
uwhlﬂrilmﬁ 8 persmn within the definition haekward
cl

The petitioners had filed these peiitions yrchinim
el mside the fions pranted o the nesprndont

They claimed thal dizpite scniorily, amd
having ufficiated a5 Hend Master for ~omie year they
hyad deliberatcly  dropped in  favour of the
rospondents who® ware jumior, ey ullcped thai the
s communal propodion was being sill malntained.
They claimed 1hat though some posts hod been
reserved Tor hackvard clasees umiler the Rules, it was
mercly an CxErcIsC M RACUREC abont 0% of the podts
10 Mushms.

Frsene

1. Scope of . thz expresion “backwird cliss ol
citizens under artiche 16{4).

4 Whether JEK Scheduled castes sngd  Hackwnrd
Classes Reservation Rulzs of 1970 are pircomsiitutiomal
and violated article 16{41.

Tl greeaid

The petitions came up for hearing before @
5 wpemher Hench -:nmpr':-:i%: g M. Sikr, CJ). A N
Ray, D. G, Palckar. M. H, Beg and 5. M, Dwivedi, 11,
Speaking for fhe court, Palckar. 1. shserved that the
xprression “hackward class of eitizens” in article 16(4)
was identical in meaning with the espre-kion “any
socially and educativnally backward class of eftizens”
in  ariicle 15{4). He cmphasised bt merely
cducational hackwardness or socially  backwandness
alone would not suffice 10 render a class of citizens
hackward. To constifule backwardness huth clrments
ie. wocinl and cducatinnal backwanineis M b
prescnl

The courl noled :

Though the two words ‘socially’ and
reducationally’ are used cnmulatively Tor the
m-ru- of describing the hackwopd cliss, one
may find that if 2 class as a whole Is educalionally
advanced

, it ix pemerally also seeially ndvanced
hecause of the reformative effeet of cducation on
fhat class.

K2

The Court exhaustively reviewed the rules whethut
ihe clussificaton ek by the Stale was clorscy of notk,
The rules framed by the Goveramunt were Lased o
the recommendations of  the Backward  clobeed
cuinmitive a.plz:i'-inll;d by the Stare Government undur

{he chairmanship of 1. N: Wazir, retired Chiel Jusiice
of Jammu and Kmhmir High Coun, which had
ubmided s report in November 1969 The ulet

had classificd haskward classes inte six calepOTies as
lollows :

{1} Cenain specifiad traditional pecupations.
{2) 23 specificd social Tastes.

{3) Small cultivators

(4} Low paid pensioncis,

(5} Residents in the arza adjeining the ceasefire
line.

{6) Seme mreas in the State as “had pockens”
and every person belenging to thel arcd
resarded as hackward.

The Supreme Court [ound {auh, parily or whelly
practicatly with all these caicgories, 1t has heen
thoupht appropriate bY us 1o reproduce Tully the
analysis of the courl on this aspeet insicad of making
am attempt 1o summarise it The pholosial copy of the
televamt exiracts of the judpment is appended.

27, The Jammn and Koshmir Schedoled Custes and
Backwnrd Classes Rescrvation Rules, 1970 are
comprised of 5 pans, Part 1 contains (] i:hu-r[:twrs
and rule 3 says that the permanent residents o the
State belonging 1o the categorics of porsons in these
six chapters are declarcd as sociolly and cducationally
hackward classes of citizens. Chapter | enumeraiss
occupations  which are  regarded  as traditional
occupations and Rule 4 says fhat every person whase
traditional occupation i one of the 62 mentioned
therein must he reparded as a person belonging the
hackward chyss.  Chapier 11 menfions 23 social custes
and persons belonging 1o these social casfes arc
re Hrit:d as Iﬁﬂ]‘:wmd Chapler :'.I!I-l" drscrihes :m
eultivators as hackward, Chapler 1V pr Towe g
pensioncrs as backward. Chapter V um!idﬂts i
an arca adioining 'he copsefire Yine in the hackward
class, Chapter V1 specifies some arcas in the Siate
us “had poskets” and every person helonging o that
ares du o he reparded ns belonging 10 that arca is to
be regarded as belonging 1o the buckward cliss. We
are not directly concetned with the other parts of Lhese
rules.  Ohjection is maken by Mr. Sen. on belall of
the petitioners o the several types of backward classes
designated under 1he rules and also to the peeulin
manner in which the definitions have been framed.



28, 1 the class b

a3 traditional oecupa
dlmbiflhumnuimhﬂlpukl‘-'nliut :
para 124 the Committee hos stated that with a view
ng out backward classes from otherg the claim
and every occupational and industrial colegory
the census report of 1961 had been carefull
exmimined and it is obvious that the list of tradit
thons is a8 exhaustive as possible. A class
ﬂngidmliﬂldmlhhuil uftrndilinnﬂmﬁlulhn-
iraditional tiod means an occupation [ollowed
E il iz handed down bLm ancestor
- thmdh“;:uﬁmull lation
following an occupation description that section
mﬂnm by m:l-:l:h al skilla e
gecupations in fome tpml are
necessary like those of an artikan or o craftaman, It
contended by Mr. Sen (hat though 62 occupations
have b:llm mmnﬂnﬂn! B trﬂlaﬂﬂinn:llﬂ mﬂn prllml a
ll.l.l'l}" them mre nol r | MmN m“l
nrimr_:glrdl.nﬂdu?l thore has been mo
investigation in depth as to whether they are traditional
jons or not. 1t is also contended by him that
the definition of wravitiooal cccupations given i the
actually distorts the whole piclure because
whether the [nther of the person claiming reserviation
follows the traditbopal occupation or not, he becomes
:I.ﬂlhidll';lh considered as of the class if his grand-
fll]'l:l 4

29. There 5 no  doubl that a large wumber of
occupations mentioned in the list is capable of be
followed os & traditional occupotion. Dot some
them, ai least, do not deserve to be called traditional
occupations. Take un “agriculiural
labourer™.  We hlive grave doubts if agriculiural labour
can be regarded as a traditional occupation. The
occupation is seasonal and, as is well-known, it is (he
last refuge of the landiess unskilled lnbourer who has
no other source of employment in the rocal community.
Indeed, i any one deserves special comsideration jt
ihe ﬁﬂ:ullml labourcr, hul the objeclion ks o s
identification as a traditional occcupation. An apri-
cultwral lihourer is just a laboursr whose services ore
atilised wherever unskilled lahour, s required, In fact,
be Is' the source moterial for hamals and the like-
occuputions which merely vige physical strengih
and capacity 1o work.  Similarly it would be difficult
to say that the following ogcupations are traditional
occupations.

{5) Bearer, bov. wailzr,

{7} Book binders,

(11) Cook,

201 grass seller,

[Z1) Hawkers. pediars,

(23) Load carriers,

(29) Old parment sellers,

(48] Watch repairers,

(510 Grocers in roral nreas,
(53} Milk-sellers i orural preas,

-3

E

¥

(58) Vepdable scllors in rural arcas,

(62} Drivers of longas and other animal driven
vehbcles,

All these occupations do not require special skills
by 1r.p.E!.iti=nm et un“'ql;u rmm i by
WHHE& the requisite resources, Then again,
at serial Nos. 34 and 56 we have a catcgory of pricsily
classes who, though following a iraditional profesizon
can hardly be of socially and educationally
backward. :::;'f:. *ﬂ:ﬁi'me.“t_h_mkﬂlm -.hrrir;“::mm fn..-
& proper revisicn & braditiinal octupal to fmll
properly under rale 4.

30. But the most serious nh'fminn is to the artificial
definition given in rule 2(1). The naditional
pecupalion in respect of o means the main
occugntion of his living or late grandfather and docs
not inchade mhn -l;u:d This would hi:lnliut i
a person wanis the specisl advaniage as 8 member of
the buckward class o is encugh for him to show thar
his prandfather was following & traditional occupation,
His father may not be following the traditional
occupation a1 all. He might have given it up 1o (ollow
some olher occupation or wrade. It i not enough, it
is contended, that a traditional ocoupation was followed
by the prandfather but that the occupation should
have descended to his sca alio so that at the date
when the grandson is aski for the benefid of
reservation the iraditional ation must be still in
the family and continucs to be living of the family.
thrulhrmhlﬂsm. If the father
1 who claims special treniment upder
Articles ESHJ and 16{4} has given up his
occupation and become a trader

E’f

following m cerain (raditional . It
against such misuse that the Ehnmiﬂuﬂwﬁd usundw.:
warning in para 129 of ils repart. [t observed :

“While making the foregoing provisions
every possible care should hnu'mghg the S'ate
to enmsure that the bemefit of sveh provisions is
availed of oaly w who are bona fide
members of the declared backward and
nol by imposters™, As already stated it is guite
open o the State fo declare thai i
lo low income families |
occupation  should be
belonging o o backward
that class is socially and
But it is equally essgnlia)

i
ail

!
il
|

=
g
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i
§
i

i persan ng 1o that the special
tremiment his family must be sill following the
irsditional occopation. Since the rube does nol

completely cnsure this it - likely

and the real persion for whose benefit

made will not get the benefit. The
aining, 1o traditional occupation

]
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4

£

therclore,
st be suitably pevised,

| Chuptee 1 dleaks with some 23 low sociel castes,
Mhe Commitice i Chapler X111 had identified the
first 19 owt of them and stated that (bew eaktes are



conaidered nferior in gaciely as the service which they
render carry @ stigma in i, They suffer from social
disab¥ities snd both edocationally and econpmically
they are exiremely backward. last Feur castes
in miie 5 have not been mentioned in chaprer X111
of the report. 1t Is not also known on - what busis
they have been incloded ac socinlly and edoentionally
back ward, There may be good reasons for the State
Government to do 40 bul we have no material belore
us. Az af presenl pdvised, ihercfore, we are wol
pr:Em'ﬂ. to proceed on the basis that serial Mos. 20
te 23 are backward classes.

32 Chapter 111 identifies culthvarors of land witls
=mall holding as a backward class, The limibts of his
holdimgs differ accor 1o the type of langd cultivated
and the region in such land is sifuated. The
cultivator may be an owner or a lewani.  He may
oven be a non-cultivaior provided he wholly depends
i ool for his liveRhood. The cultvator s desip-
nated as a clags on the basis of the recommendations
made by the Commifles in chapter X1I of its yepont.
Thi reasons given by the Committee go to thow that
the overriding comsideration was cconomic. A class,
a5 already obeerved, must be & b e  0cl
segtion of the people with common traits and ident-
fioble by some common attribute, ANl that can be
said aboul the culiivators is that they are persons who
cuftivane land or live on land and the simple accident
that they hold land below a certain ceiling is supposed
o make tham a clss, In such a © =3 the relevance
of social and educationhl bockwardness takes a subordi.
nate ploce. In some arcas as in-Kashmir Valley the
ceiling for a cultivator 5 10 Kanals of irrigated land.
IT & culivator holds 1O kanals of lond or less De s
10 be regarded an backward, fe. 1o say socially and
cducationally backward. But if his own brother living
in the same village owns hall & kanals more than the
ceiling he is not 10 be considered backward. This
completely distorts the picture. It will be very difficult
"o say that if & person owns just 10 kanals of land
he be considered socially and educationally
backward while his brother ng half of a kanal
more should not be so considered.  The error in such
a casc lies in placing economic consideration above
considerations which go 1o show whether a particulsr
class is socially and edl.tl!lﬂ-u-mi'lr backward. The
sgme error fs repeated in Chapter 1V wherein  the
dependent of & pensioner iy su to belong to the

backward class i such pensioner had retired from
certaln Governmwmt posts mentioned in iz 1

and if the maximum of the scale of pay of 1 prosts
did not excesd Rs, 100 pm. Thr.p; also  includes)
efence service pemsioncrs of the ranks of + Maik,
Havildars cic. This again is based upon the recom.
A mtation ol the committee which in cha Xl of
the report sazs ~“Among others, represeniat of ihe

peisioners alo called on the committee and explained

the difficulties faced by them because of being in reteip

ol & meapre income  in  the shipe of pension

emoluments. The memaorialists contended that ﬂ:ﬂ
cannog keep pace with the ever rising price index ns
Futes of pension have remained miﬂ: and have not
heen enhanced as is being done from time to time in
“the case of Government servants in regular service,

w4

I wais further argued that they could ill afford to apare
wiy part of thelr mir-gre carnings for the education
of their ehildren™.  he Commitiee feli that  1hese
pentiimers. deserve on these grounds o be shown
vomidoration as backward classes Because mosl of them
held class 1Y or similor posis,. Ex-servicemen who
fall in this cliss are abool 90000 and civil pusis
pensioncrs are aboat 13,000, Tt ix diffieult o say
that these pensinncrs ace a class in the sense that (hey
are o homogencous group. They are an amorphous
section of Chovernment nis who by the accldent
of reeciving Ra. 100 or less as pay at the time of
retirement or being ex-servicemen "of certain graded
are pushed into an arfificially created body, It muay
be that they belong 1o class IV or similar prade service
of the State. Buot that i nol the test of their social
and educational backwardness. In days when sources
of employment were few, many mph socially
ad L -[mﬁlln have nccepied paid Some
ol them may have failed 10 make the educational giade
and were hence forced by necessity to acoept such Jow
paid . Some others might  have  pre-maturely
retired from posts carrying the seale raferred 1o above,
The accident, therefore, that lhn'l__r belong 1o & section
ol Government servamt of cerlain category b5 no teat
of their social backwardness. The test breaks down
il the position of a brother of such a pensioner is consi-
dered. If the brother also a [ fervanl, has
the misfortune of retiring when holding a post the
maximum of which was Rs. 105 he was liable (o he
regarded ag mot socially eand educationally backward,
when in all copscience, so far as the two {mmhm ane
concerned, they remain on the same  social level,
Another brother who is privately emploved and retlres
from service without any pensionary benefits would
not be entitled to be classed s backward vinder (he
test. These anomalies arise because of the anificin]
nature of the p crealed by the Commitiee. If afl
the brothers are socially and educationally backward,
you will be differentiating belween them by calling
some more backward and olhers less backward, a
131& not permitted by Balaji's case, 1963 Supp, (1)

439 (AIR 1963 5C 649) ‘There 1§, therefore,
substance in the cootention of Mr, Sen that the Comy.
mittce has created these \wo  artificial groups  of
“cultivators” and pensioncrs for the purpose of afurd-
ing ceriain benefits under the Constitution instead of
1?:1:"[3::-[ socially  and educntionally  hackwan)
classes,

33, ter V & VI of the Rules i

of mrlﬁrfr:n as backward, In dum:uz' :ﬁw
dents of certain mentiomed 'E:u-!ﬁppmﬂa I
are considered ms backward, these being within
five tmiles of the ceaselire fine,  Tn Chepe By n
ureas in the State sre regarded as “bad kets™ and
all rhha rﬂlﬂ;nls -uld:“hm Arcas are stated o be back-
ward. iwo ters incorporaie the recommien-
ilntions mode by the &mmmul

Fl:ﬁpl':!h‘(‘%(‘l' the tepart, o fipter X and 1X

¥ er IX relat hy
pockets™ 10 such bad pockets have been kﬂuﬁmhﬁ
the Committef and cover 696 villages in certain

Districts and Tehsils far away in the inter
population of these areas according 1o Iﬁkﬁuﬂ;
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Wit about three lakhs. The Committee reporis as
[olows :—

"Thers are, for instance well known rather
nolorious backward arcas which have o be treated
diferently from the rest of the state, There are othcrs
which because of difficult terrain, Tn accessibility and
abience of vehicular communications still tetain’ their
primitive character. There are still some others which
sufler from deficient production on sccount of ol
beig roct;ir and sandy and irrigation facilities being
scanty und inadequate. Besides, there are areas where
due 1o non-svailability of electsic power, indusirial

opment even on the scale of cottage indusiry had
¥el to come into existence. There are certam arcus
which combine all or some of these characleristics.”

Ten such pockets were then examined in, detail and
the came to the conclusion that awing to
lack of communication inaccessibility, lack of materinl
reeources and the like the residents of these areas are
primitive conditions and they are all
: and muﬂnnnlz backward. The eivilizine
influence of modern life mTET“Iruﬁﬂthmﬁ TlTll:
areas are carefully mapped, ' are situsted in
reeesses of inaccessible mountaing which have primarily
led to the residents therein bei nlmost in a primfiive
stale, Thmmrmhlhmﬁﬁ of the total popu-
lation of Jammu & Kashmir and in our opinion, there

nglﬂtﬁﬁhw the resideqis of
Breds bunaﬂ w“a:d, Simi - consideration
a lo areas a ng the ceasefire line. They com-
EE?M 179 villages with & population of ahout &

. The ities of their situstion near the cease-
Fire line for the last 25 years seem o have contributed
to this area being cut of from the main stream of life.
The Commiitee naticed that the difficulties inherent
in the living conditions in these areas had inevitably
lead the inhabitants of these arcas living in
economic and educational backwardness, Therc are

common. Loss of life also takes place occasionally.
The imhabitants find i equally difficult 1o pursue their
traditionnl arts aml cralts.  The effect of all tiese
contributory factors have kept these areas, in so far
as sogial and aducational i concerned, very
much behind the rest of the Siote, We thus find that
special reasons have been given by the Committec why
it considercd these areas ¥ and “educationally
backward and since the classification is made merely
on the ground of pluce of birth, we do not think that
there is ahy serious objection 1o regard the residents
of the bad ets i the ceasefire areas ag Run]]i
and educationally backward, But rubes 10 and 1

have been so framed that the advantage s likely 10
be misused by imposiers, A person  wantin the
ady ol reservalion would be regarded o 8
ing to :umlfhhl'uhnriuuﬁmruﬂnl
u[muuﬁmrapﬁmmmfulﬁduum in
a 20 youis pr in which the
em:: of backwardness I:-E nhtufn,-:.l. The rules
do not insist Ut cither the futher or ‘the son shoyd
be a resident of the arca when the advaniage is claimed,
Mo docs it require that the son should bave his earlior
clucabon in those miess 1o ensure ihat he and hs
father are permance; residents of that  arca. Any
trader or Bmenl servant from ouside who i
midir‘[ for about 10 years in these areas within 20
years ol the date when the advayitage is claimed would
be cntitled to be regarded as belo ta the backwand
class. [In weder that ghe benefit may po o the ‘tesidents
of these arcas. Gbvernment ought 1o frame rule with
adequale safgusrds that only geauine resigents will
Bet the adva of special reservations and oy (he
outsidirs.  As the rules stand, outsiders, who, in Lhe
course of their rade or business happencd 1o live fn

¢ from the Tehsildar 33 {0 the
any person would be of linle valge.

h:!:i:. We have E!E:ﬂuf;bu#: the defects in the rulcs
W o i ttruhmidmunlﬂnsuu
5 backwind, Till 1o g are evred
not capabls of being piven effect to. S

35. In view of the above findings the selections made

mdlzepumnrnl:\] Promotion Committes have 1o be get



. A. Rujencran v. Univn of Indic and others

ALR. 1968 §.C. 507

Facty

The pelitioner obtsined rule from the Suprome Court
calling the retpomdenis o show cEuse wov »
Wil wmm af nndn'r;uu umk;laﬂ. 3-idlhrluﬂ
not be issued for quashing, the office Memorandum
1963 and ml.ndn: the orders curlier passed in offior
Memorandum in 1955 and 1957,

The petitioner was & permancal pssistant.in Grade
Iv, Le Class 100, tied-ministerial, of the
Railway Board Secrctarist Service. The nexi higher

post, 10 which he chimed promotion, was that of
Seclion

Officer, classificd as Class 11, Grade 111,

mmummhl:ﬂ mm“%h’;ﬁm
randum whereby as regards posts lo be ¢ proe
motion there was to be no rescrvation for Scheduled
Castes and Scheduled Tribes, though certain conces-
sions wers 1o be grasted. A further Memorandum in
1957 decided on a <124 per cent rescrvation for
Scheduled Castes and 5 per cent for Scheduled Tribe,

In Southern Rly. v. Rangachari (AIR 1962-5C 36)
this Court hﬂ“{lrr B T, judgment held the
impugned circulars of the Board to be within
the ambit-of art. 16 (4) and as such zflowed the

Consequent (o this judgment, the Union Gavernment
in 1963 reviewed the matter and decided that therc
no reservation of post for promotion 1o
Il and 1 where such promotions

and 11 posts direcily infringed the Tundamental right
guaranteed 10 the backward classes by aricle 16 {4).

lasne

Whether a Constitutional duty B impaoscd un Govern-
mént by article 16 {4} 1o make reservation in favour
of bockward classes,

Jinclgerient

The matier camo before K. M. Wanchoo, C. L
K. S. Hachwat, V., Hamaswami. G. K. Miucr, and
K. 5 Hegde, 1J.

The Court decided the issue in the negative, and held
there was no such constitutional duty. Ramaswami, 1.
delivering the judgment of the Couri, observed
that orticle 16 (<) did not conler any fundamental
right oo backward classes as regards reservation oi
posts, whether It be at the stape of recruitnizal of
ptmﬂm[ qi m:m T Iingdupm-lilhiun *hliiht
conlerrad “a I pawer On Staie 1o m
a reservation of appoi is in favour of backward
class of citizens which in fis opinion s not untely
represented in the ice of States” (p. 513). In
making reservations for appointments or posts the
Government has (o lake into account nof only the
claims of the members of the backward classes but
alse the maintenance of efficiency of sdministration
which is of paramount importance.

The Court held thay the petitioser’s writ petition
failed, and the Governmeni order was valid,

Propusition Inid down—1| & discretionary with the
Governmeni 1o for reservations. Even il by
an carlier order the Government adopled a policy of
reservatbons it could give it up by a subsequent 3



KStare ol Punfoh v, Fivalal

AlR 1971 5C 1777

Faye

In Scplember 1963 the Government of Punjab
rowerved some higher posis [or the scheduled enstes,
sehcdubed tribes and backward classs.  Further clari-
fication om this order was issued by o letier in Mirch
1964,

Respundent Noa, | and 3 were working as Head
Auistanis in the Forest Department of the Govern-
minl of Imlia, Resp, | was senior to resp, 3 who
belonged to a scheduled caste, As o result of the
givernment order, respondent 3 was temporarily pro-
mvded as Superintendient, ignoring the claim of resp. 1.
Ag such, aggrieved by the onder, resp, | moved the
Peajub High Coury io quash the promation of resp.
Ms. 3. and lor his own promotion to that post.  The
High Court gquashed the promotion, The Statc appealel

In the opinion of the High Court, ressrvation for
hackward classes was not impermissihle in view of
ariicle 16(4) as iterpreied by the Supreme Court
i The General Manager, Southern Rly. v. Rongnchari
AlR 1962 SC 36, But  the Government  hal
viclated ari. 1671) by rescrving the first out of a
greup of 10 posts for such classes. N held that suck
reservation could kead te various anomalics e.g, porson
who benefited might be able 1o jump over the heads
il saveral sepior.

e

Whether the reservation made umler

1604}
wilenids art. 151,

rl

Fridlpe e

The matter came

! fur hearing before ). . Slh
{‘-Ilq H. 5. thk.'

amd A, N. Grover 11.  The Court

a7

speaking thr Hegde J. upheld the Staie’s al
and held Ihﬂmh:n.uﬂﬂ-ﬂn dﬁl nat violate art. 16011,
It was pointed dut that “the more fact that the reser-
vation made may give extentive benefits to some of
the persons who hove the benefit of the rescreation
ducs not by itsclf make the reservation b ™ fp. 1740,
The court noted that every reservation under art,
I6(4) d:ﬂ iu'mdmrd:n thmﬂtﬂ-nf d|Wulhﬂ

riicularly as rega matters promotion.  An
.}':: tuble consequence of such reservation was ihat
jumior officers were allowed to steal 8 march over ther
senior officcrs.  Somc of them might get frustrated
“but then the Constitution makers have thougiu fit
in the intorests of the society as u whole that the bk
ward class of cititens in'this should be afforded wme

1.

protection ...~ (p. 1781

It concluded that there was no materml befune 1he
High Court and no matcrial before it from which the
conclusion could be reached that the order viols fed
art. 16{01). “Reservation of appoiniments  under
Article 16(4) canmut be struck down on h Fwstizal
grounds or on hﬂuﬁehlr}' possibifities, He il
the reservaion under that Artich: mius satisfictoril,
ﬂuhl.ﬂ ;m_l:l that there hos been o vinlation of  Asgicde

1).

Fropositicns faid dovwn

The mere fact thay the reservations mud. may e
cxicnsive benefits to some of the persons whe had the
benchin of the reservatinns docs nod by itsell maks ihe
reservation bad.  Similurly the lenath of the leap is
immaterial and it depends upon the Eip o be coveral
fr.g. a person in the reserved ¢ having Fani
]J-nﬁl."rnu n the lisg red for promedion, could o
precedence aver the 72 others if there i @ singhe pusi
mhﬁr{mmmlhlmhmmmrmml
cateporyl,



St of Keraln v, Thoes

AIR 1976 5C 490

Faeta

‘The appeal was bropght by  the 'State of Kerala
agning |ﬁcptdr.-minn of the High Court, and concerned
the validity of Rule 13AA of the Kerala Sue and
Eubordinate Services Rulex, 1958, and 1wo arders.

The respondent was 3 Lower Division Clerk in the
ﬂe;huurm?: I:I:gnrimuni. Under Rule 13A of the
Eervices Rules promotion from this cadre 1o the higher
eadre of upper division clerks on the basis of seniority
depended on passing the prescribed test within two
yeart.. Rule 13AA and the wo orders dated
12 Jansary 1972 and 11 January 1974 had the eflect
of gramting scheduled casies and scheduled tribes a
longer period for passing the (est, viZ., WO cXiTa years.
ﬁuﬁﬂ:nt‘ipﬁtﬁfnﬂ: was that in view of this
concoision 1o members- of  Scheduled Castes  and
Seheduled Tribes, thay were able 10 oblain promofions
eatlicr than him though they had not passed the tes's,

T the 2 oot the respondent’s main contenlionps
were (hat Rule 13AA of the Service Rules and the
orders for pomotion made thereunder were vielative
of artickes 16(1) and 16{2). Further, apan from
article 16(4), which b an cxecption to article 16(1)
the right guaranteed under 16(1) could not be
curtailed, The State, om the other hand, contenced
that the impugned rule |ndmdmmnutuﬂ£ Iegt_
and valid but also supported a retional cl
under articke 16(1).

The High Cowrt the eontentions: of the pes-
pondene that Rule 13AA was _discriminatory and
violative of Ar, 16{1) of the Constibwtion and was
also heyond the reservation permitied by Art. 16(4).

Before the Supremie Coust, the appualant contended
that fisstly the Rule 13AA did not provide for reser-
vation as provided by article 16(4). As soch the
High Coort had erred in striking down the Rule on Lhe
ground that it was beyond the reservation permilted
by article 1604). Secondly, members of the scheduled
cases and tribcs weee members of one caste, who for
historical reasons constituied by themselves 2 special
class, and the Constiwtion itself had accorded them
an caalied satus, A swch,  Age 16017 did  nol
prevent the State from mpking reasonahle classification,
wip i §o boost up members of the Scheduled Casies and
Tribes by pranting them  coriain  comgessions 19
implenien the service.

The Supremie Coun l'lr @ mapwdy of five gut wuf
geven upheld ihe gppenl

BR

{izives

I, The muin lssue was whether Ruole 13AA amd
the twe orders were unconstitutional as violating anicle
P81}, X Incidentully, the guestion wrgse for
consideration s 0 whether article 16(4) s an
vrceplion 1o article 1601).

Afajordry Judproent

As 1o whether Rule 13AA and the two orders were
unconsiiluthonal as violatkng aricle T6(1], the majoaiiy
view amswered this main issue in the negative and
held them 1o be ot onennstitutimisal,

Ray CJ. eapremed tho view that arick 16{0)
permils reasonable classification i a manner similar
to that of article 14 [e., where there i a nexus (o the
objects to be achioved, As such the classification of
members of Scheduled Castes and Tribes under Rule
13AA which exempied them from passing the special
tests for promotion was “jusi and reasonable having
rational nexus 10 the object of providing equal oppor-
tunity for all citizens in maters relating 1o ¢ meni
or dntment 10 public office”. He noted that the
ﬂrl:ﬁ:: of such emporary tions o this class

ated back to 1 November 1956 the date of incepiion
of service conditions in Kerala. Rule 13AA now
merely gave it stat basis. The historical back-
o therefore, justified the classification made
under the Rule. The Comstitution fiscll, makes a
classification of scheduled castes and scheduled tribes
in vanous provisions (0 gecord them favoured ireat-
ment. Art. 315 in particular gives a mandate that
their claims ;!'%ﬂuﬂd 'ualannﬂdmd in matters of employ-
menl  confsEent W maintaining  administrative
efficiency. He poinied out that without

g the
exemplion for a tem period under Rule 13AA,
u;:u pmﬂnnmm would not have been

The seniority pring in promotion was
v, il Aderad 10 THY W oua s
under the Rube was warranied by their hackwardpess
and inddequate represemiation in the State services
AL such the lmpugn:g! Rule and the two orders made
thercunder came within the ambit of article 333, sinoy
'I]:I claimea to redress an imbalanced public service
a

o achieve parity ameng all communitkes n (he
public services, The test l'l'l'rﬁﬁ-ﬁrnw in adevinisiraticn

was not impaired by the Rule in as much as it did
nol afler promotion exempi from passing  the  test
altogether but only [of o furiher perind of two years,
If article 14 permits classification, anicle 18 cqually
permits it since with Liy down tquality. To achieve
“equalily of eppartunity” in services  umder  ariicle
IRL1Y the State could adopt all legitimate imethods
Artiche 1601) permined classification on the hasis of



W

oyet il puipaose of luw,  [n the present case, wuch
clussilication wus jusiificd in us much ns B enabled
pacmbers of Scheduled Cnstes and Scheduled ‘Tiibes
te» find adequate jeprescutation In the services by pro-
paolion 10 limited extent, A dilferential treatment
wras given 1o them from the point of view of time
“for the purpose of giving them equality consistent with
e icieney™,

For the foregoing ressons he upheld the validity of
feule 13AA and the two orders a5 constituiional and
netl viekding article 1601},

Mathew 1., stressed nsatory state action in
acddition W reasonable classiication. He was of the
view that “though complete idemity of eguality of
opporunity s lupossibke . . . measuics compensatory
in charscter and which are calculated 1o mitigate
surmountable  obstecles 10 ensure :quﬂjzn of
a unity con never incur the wrath of icle
1eil)".

Like Ray, CJ1. he 100 relerred w0 Article 335 which
eimabled members of Scheduled Castes and Tribes to
clabin  adequale éscilation in the State serviees
comistent with mamtcnunce of cfficiency. He truced
the idea of * salory state sction™ 1o the Supreme
Court of United States and sow “no rcason why this
Court should not also require the state to adopt e
standard of proportionsl equality which takes account
of the Jiffering comditions circumstances of =
glass of cliens . .. ."

To ensure “equality of opportunity™ the state could
aclopt any measdry to enable members of the Schedulsd
Custes wmd  Scheduled Tribes to have adequat
represeniation in the services “and it as a
compensalury measure” provided it did not dispense
with the consideration of efficiency of administration,

He agrewl with Ray C.J. that article 16(1) ks
of classilication in a8 manner akin o srtfele 14 and
that the classification in favour of Schedule Casies
and Tribes made in Rule 13AA hod & “reasonalilc
nexus with the purpose of the law, na to enahle
thte members of ihe Scheduled Castcs and Scheduled
Tribes 1o ﬁ:l them due share of promotion without
impairing the afficiency of admin ion".

He apreed with ihe conclusion of Ray CJ. and
aliowed ihe appoal.

Krishns Iver J, ton  strossed “reasonabls
clessification™ under article 16(1) as in article 14 and
relerred 1o arvicle 335, He obsarved ;

“In  the proseni  case, the economic
nﬂnﬁtmm- prnmm"::ﬁn of I:E: claim ',’f |lt||.=
ErO5s under-represent a pathetically
neglected classes, ntherwise described as Scheduled
Crstes and Schoduled Tribes, consistently with
the neintenance of administrative effciency, i
the objecl constitutionally  sanc by
Article 46 and 135 and reasonably sccommodated
in Art, 16(1)."

He cautions that mot sl essle backwardness is lo
be recognived in this formula, as it would be subversive
od hothoarl, TA{LY and (2). To sgrve us o foundation

13— Welinre/ 0.

fur legitiniste discriminu i, Haes soeial s gurl :
be grim and substantial, Quly mfﬂh:fd'u'iﬁ"cf:'{'c:
wnd Scheduled Tribes constituied ych o class.  Any
Jiher cusle getting excmption frorm Art 1601) and (2)
1:.}' cxerting political or other Presswe would rua ihe

sk of unconstilutional diserimiration,

He concluded by concurring wwith the Chielf Justi
but “with 1he sdmonition . That wo caste, qm-_.,.._-.-r::_'
:;;n:rl;iiglr hlﬂwnllid e Can e allowed 1o Leach

> B5 0 usbiy CpPurt L nk
oo i iy &g Iy puaranieed 1o all

Fazl Ali J. 1o stressed the concept of “rentonablo
classification™, He observed

“Clause (1) of Art. 16 clear avides for
equality of opportunity e gl -.}i‘ugjm T 1T
services under (he State . | . This . . . cap be
achigved by making B reshonable classilication so
that every class of citizens g duly represented
i the services which will cnahle cquality af
oppodtunity to all citizens **

As segaids Rule 13AA he was of the view Lhat the
State’s action in incorpotating Rule 13AA did not
viclate the mandate in Ar, 335 4 contended by the
respandent and othey promotees, He was saiisfied
that the concessivn provided in Hule |3AA ainounied
10 a reasanable classification under articke 1601) and
Rt wiolative of i,

He cautioned that the Court “has 1o
seritiny 1o the classification made by (he
nd w0 find out that it dovs not destroy or i uetify
the nm;:pl n['ﬂ-ldm“tﬁ ult: 'ui.'hl:r v thet Sk
eannc be permithed to kv AVOULitie wpolis
under the cloak of equality”, ki "

In this pariicular case he way salisfied gl
classification  made I:E ine ;'unm:rmu.n:lnrl:"Il 1::
Eﬂ' a Iéin] Rule 13AA was fully justificd under

ply =061
nimenl

Deg )., hawever, justificd Rule 13AA and
85 “partisl or conditional Fescrvalion .l.m-ilu:hr'= 3::?:
16(4). He pointed out that if this article
include complete reservation of higher posts o which

g

promotion might take place, there was 0 reason why
i could not riial or “hed oungd
EmdilhluulIL - o

¥ promotion
BE & complete and r:-unﬁrpumuw:l prm'n:#ﬁfﬁuﬂ
lemporary promoice  satishies some
givea thme™,

If the Rule and arders could be v
or partial or conditional mmﬁﬁ"‘"ﬂm

. | the
requiremients of substantial liny '
Article 335, and met the d:n':qE huir;:;:d i
looked &t lmuglha;-ni.ullnlvh'rﬁm
would, in his view be also justified under Article }6(4

of the Constitution,

He distinguished the
o Ind'i'll m cases of T, Devadasan v, Unjor,



He was not sotisficd that the High Courl’s decisiou
that Be impugned ol amd orders fell oubide the
purvicw of art. 16{4) was substantistes, In his view
the respondent’s ﬁ:ﬁliﬂn ought to have bon -il:'-'rm:mi
on the ground that he had Eailed 10 discharpe “the
burdcs of ctablishing & constitutionally unware
discrimination against him”, Accordingly, he allowed]
the appeal.

Mimewity  Fudgment
judginent of two judges, on the othet

The i 1
b SB[ dene. [ the afficmative and held
the Bule 10 be violative of article 16(1).

Khanna J. cphasisod that article 16(1) cnsures

aaity of opportunity in matters of employment, It
:q tuym il equally -!IIII'L: leasy deserving and {he most
wirtious, [Meferential trealment  BC o KOme

swould be aml-l’h:s'r: of ;fhc pr:jﬂlﬁur ol l:qul'lthrlhnll
artunity™. Equality of opporiunity under
E‘ﬁdﬂ 'u]nnl “ghatesct or illusory™ to be “reduced to
shamhles mader some cloak™.  Exemplion gronted to
8 cless, however, hmited, would be fantamount o

according to that class & favoured trestment. He
further observed :

“To countenance clussification tor  the
purpose of according preferential treatment 1o
persans not sought to be recruited from different
sogrees und in cases not covered by clanse II'#J]
al Article ]iﬁ wmlahl h?un u::m tﬂe?mul‘ eroding, 1f
o cednr a ther, the va I'Iﬂfh L
couality :I};i:mmﬁy enshrined in dﬂn 1) of
Ariicle 16"

He pointed out that to overdo classification was 1o
undermine equality os in the casc of Art. 16(1).
Tntraduction of fresh mthhn: of ﬂml’rﬂhﬁ: in this
ariicle, #% wos being sought to done in the present
u-a:, wm:].'&d ‘{hnwﬁ :IE.' tﬁ'-lh::hn[ wisting the Slntnmzlnﬂﬂ
the garh of classification with power of freating sechions
of E1:|':||Juhm::u'| as favoured classes for  public
employment.” {p. 509},

He concluded that the Rulz and orders veere not
constifutionally permissibie under article 16(1) because

rt from 2;: act I.hl:ll Hmwguidhﬁfluuém :
ol equali uppartunity er that article, “'it woul
aleo in effect entail overraling of the view which has
g0 far been held this court in ithe cases ul
Chonrpakom (ATR 1930 SC 226) Rangachari (AIR
1962 8C 11?1 and lfmn-.!mn mm 1064 ﬁ‘{ Hﬂ}
The Stotc had ample power under article to
safepuard  the fnferesis of the backward classed

Jasse
Failure on {ix parl fo do so, in his opinion did not
jusifiv m stroined eonstruction of article 16(1).

Gupta ], while agreeing with l{l;lnnn pdded a few
wowrdls on one aspect of the issue

He admitted that article 16¢1)
biwt only thal which = rcasonable, Tn bis view the
mb-diviion of lower -division clerks Into  two
calegorics—those belonging to Scheduled Castes and

Tribes and {hose whe did not was not reasonpble, He
ebsenved 2

its classification.

Tl

iy the context of Article 16(1) the wulh-
claxs made by Rulz 13AA within the same clps
of emplnyces AMOURNS o, in my opinion,
discrinunation only on grounds af race and casic
which is forbidden by clause {2y of article 16.

It article 16(4) an exception to article 16(1) b §

the dissent of Subba Rao J. in

bty Tollowed
b article 16(4) Js not an caception

Devadnsun wnd held
to arthcle 1601},

. ohsorved that  article 16(4) merel
"df:ﬂﬁgurm explains that classification on the hnhir‘l
of backwardnces does not fall within Art. 1662} and
is legitimate for the purposes of Adrticle 16(1)°. He
mmdul that articke 16(4) only “indicstes one ol
the methods of aclhieving eyuility embodied in Art.
16(1)"

Mathew J. held the view that ° ol
bpportunity” visualised in article 16¢1) "could he
measurcd only by equality atiained in the resull and

not merely as a result of numerical or literal quality
He observed |

interpreted as an exception to Article 16(1)
th:mcqullit of opportunity visualised
Article 16(1) is a sterile one, geared 10 the
concept of numerical cquality which takes no
account ©of the social, cconomic, educational
hackeround of the members of Scheduled Castes
and led Tribes. I equality of opportunity
guaraniced under Article 16({1) means effective

“] agree that Art. 16(4) is capable of h-:infl
in

matorial equality, then Artick 1604) & nol an
um'uunmln 'irtii:!tr I6(1). It is only am
emphatic way of pulling the extem 1o which

ual of opportunity could be carried wvin.,
ﬂtnhﬂ o the poinl of making ceservation.”
ip !19%.

Kelshna Iyer 1. held ihat article 16(4) was not an
exception to article 16(1) but an emnhatic statement,
1 served merely as o made of “reconciling the claims
of hackward people and the opportunity for free

ition the forward sections are ordinarily entithed
to", To =u i his view, he cited Subbn Rap J.'%
dissenting opinien in Devadasan.

He pointed out that though it was troc that it might
be looscly said that Art. 16(4) is an exception. but on
gloser cxamination it can be seen 1o be "zn Mlustration
of constitupionally sanctified classification™. Tt iz not
"5 spving clause bul put in due fo the over-anxizi

of the draftsman to make matters clesr beyond }-
bitlty of doubt™ e

Fazl AN 1. viewed article 16(4) as an explanation
containing an exhaustive and exclusive

viskon
regarding reservation which is one of the F:rnm ol
classification, other forms of ssification  bein

cla
permissible under article 16(1). Article 16(4
making provision for reservation overrides article 15(1)
to that extent and no reservation could be made under
article 1601), He disagreed with the view earler



taken b court thst clause (4 xceplion to
articly ff.m, i e vl Bhbla

it I.n be an c.r.-.-. iom, the only

that cation  under
16(1) W‘NH not b issible becausc
..rh:h 16(4) has expressly provided for it.  This was

v':lﬂlﬂni concepl  of equality onder
#whldip:ﬂllnluhﬂlﬂclﬁnﬂini:,

form
1o certain conditions.  Secondly, i

article 16(1) could noi be made cxeept the
reservation contained in article 16(4), it would defest
the mandate contained in article 335,

The minority Judgment of Khanna, Gupta and

1¥, howewér, raised zerious Hﬁ'ﬂﬂm! Mmhﬁ]‘
vhw tha: art. Ii{:': mm?_nnfm uul;mpllm to

arl. 16{1).
foerwarded 1

Hhuwulﬁ:n I thay the
non-ohitante clawsce lnqmde 16 {4E indicated that
reservations would not have been permissible for the

Puunmﬂ art. lﬁ}hwmﬁd q:qﬂ'm
l.huru i necess hﬂmrmlﬂu; nrt. 16(4).
d o I? re allowed into the

imed out that w
notion Wik undeat
3 n:u.u%mm’um

u:nml ﬂ::nﬂmmruimmmm:mﬂ:d
e the obvions casualtics™. 512).

Beg and Gupta ]11's views on this aspect, were more
or less similar.

In n auishell, in the opinion of
llnnl'l.ﬂkleiﬁljl}hm

of merit and efficiency, Ilmuidnnl.hgiuﬂ.m
socio-cconomic  ineqpalities.



Kesava v, Siate of Myiore

AIR 1956 Mys. 20

Fueks

I e ﬁm liled am sppliaton under an. 226

wl jhe jor msue of 8 writ of mdiulumier,
vewdsirard and gue werranso wgainst twelve respondens,
culhbng of the State, the' Commission who held the
coluimingtion wisder Mysore Munsifis { Recruitmeng and
Provmmaions} Kules 1954 5 and ton pursuns appomnicd
10 il e posi of Munsifis. His grievance was that
in the conpetitive casminution the lirst ton persons
shoull fave becn appilnted as Munsilis.  Instead, the
upputinimcnis had becn mode on communal basis in
the afsoncs of reservation as con under art.
it (4], He oiged that i the absence of such reser-
valiaWt e appowninenis of verivuy candidates  other
Uiy rspomdeyts 3, 4 aod 5 must be declared 1o be
mwilid,  The government hod specified all communilies
other than the Brebmin communily &5 the backward

CEMRIURITY,

{zruie

Wlicther the conlemion of the petitwooer that
appiitments wire jnvalid as offending an, 16 (41
ol the Comstbuibon wis lenable

Jelgrsiet

Fhe Mysore Hi

Court { Padmanabhiah and Hombe
Ciowdda 103 held o

the appointments did nog infr

arl, 16 [(4). However, separate iﬂ;mmalﬁ
ihough the conclusions arrived at  were the same.
Pdmanabliah J. held that the Ovder of the Mysore
Governmenl dated 16-5-1921 which classified sll com-
muititles other than Bra ot ‘Backward communi-

ties® was not T I w6 @l 16 (4) of the
Comatitution, e %

He referred 1o Venkalaramana v. State of M
Al 1951 8C 229 where 4he reservation had not been
mile by any kgslative provision, yet the
|:h:.d buen I;a.j-_hl valid. He was therefore of the wiew
that it eould ot be said that Ihnmd'm'a'ﬂ:ion'lﬂ
url. 16 (4) meant a “legislative provision™ and a
provision msde by the executive government,

2

It was further hold that art. 16 (<) was an enabling

provision and that it was niog obligainry for the State
10 make provision for rescrvation,

In his vpinion art, 16(4) wus an excepiion o an
Ibiny. - wind "reservalion’ inown, 16(4) slgnificd
that it could be a small portion of the main. 11 pointed
ot thai ¢och buckward class of cilletng was an indepen-
dent closs Tor purposcs Of nppssintment under  art.
16043, In such cascs, the nawrvauon for cach such
chass must b comsbdercd as wisd sut of len, which was
but & small fraction of the wHul  appointmems.  He.

thereforg, concludcd :

“For en inimenis to be blled wp, il
thene are candidotes belonging 1o 1en M:Twud
classes of citizens whis, in the opinion of the Staie
wre inadequalcly represented in the serviee, it
will oot be wreng lor the Swmtc 10 alloy all the
appoinlménts 1o the ten communitics coming under
the headiog backword classes of ﬂithtgl. A
member belonging 10 a4 chins which is well-repre-
senled In & particular service canpot have, mnd
should not hﬁﬂ, any grievance as against such

The petition was accordingly dismissed.

A rale j delivered H
ﬁﬂﬂl,l.whuwikl“:hgi:ilhbhrﬁhm' ﬁ
:hnp:lﬁmdmulﬂhdi:mmd.udﬁdmhum

mlmndmmmmﬂwmuw

Oof lar relevance was his- i
i RSty o
in the Constitution, In his view it was wide enough
o include sll kinds of backwardness, social, educa-
ﬂnnu.wnrl other kind. The Stale was
doubiless sale a €l i
o " 1o classify the communities

Comnenis

This is an old case und its holding that all -
lies other than the Brahmins miﬁd be nm“-ls

‘backward’ is of doubilul validiy.



K. N. Chunifra Lekhara & wihers v, Stave of Mysore and others

AR 190) Mys. 293

Fawte

The Sisic Public Service Commission conducted a
veMlipelilive canmbisation for the n:sm of Munsifi in
thi Judivial Service of the Siate of Mysore, The resula
ware annesinecd by o nedification, und the names Hsted
i wnder of meril, Out of 229 capdideics only 53
sunteeled.  The peritioners, who were mol sueerisful
w1 The canmination, challmged the novflcation as haviag
been maide without Bwful suthority,

The exumination had been conducied under the
Mysore Munsills Recroiiment Bules, 1958 framed by
the Uewernor of the Stele under Articlke 234 dnd ihe

foviso 10 Anticle 309 of the Constitution, Under
Eul:: 12 the tmpugned wolification had been published
by, the Commission. - Prior 10 that, a deci luken
by i, fed the qmli['i.-hu marks for success as 459
for candidutes belonging 1o scheduled castes and
scheduled tribes and 55% for the others,

Frme

(1} Whether the Governor can  delegate the
power fo the PS.C. {or prescribing qualifying
marks,

(2} Whether the prescribing of two sets of quali-
Iying marks, ope turr“uhuduhd casies mmd

the other for others is legal and amounts 1o
rémrvation within srticle 16{4),

93

Jusigment

The mailer cunse wp for hearing betore A. R, Som-
noth Iyer und Mir Igbal Hussain, JJ.

samnath Iyer, J. Jdulivering ihe Juilgaieni of  ihe
euurt, okl thai from (e langmage of rubes 6 aod 12
of the Mysore Munsiila Recroitment Bules bt was g

possible 1o duduce that e Governar couli) delepate
to the P.5.C. his suthority 10 prescribe qualifying marks.

By way of obiter the court ¢xprossed its opinion on
second lssue. 1t punted oul that the fixing of (wa
sety of gualilying marks by the P.S.C. was illegal and
nal gither by the proviso 1o rule 12 of the
Rules or articke 1014), Under art, luid) the 1eser-
vitjon coubd be musds only “by the Suate and nov by
the Covernor enacting vules etthes under the proviso
fo Article 309 or under Ariicla 2347 Prescribing 3
smaldler percentage of marks for suceess in g commpetitive
examination, did not amount o “reservation in aay
scose of the term under Asticle 16(4)"  Even the
had no power to muke such reservitiog,

The Court did nog consider §i
uny ilefinila opinion oo this
FrlsElon Was pot in
qualifying marks,

m}'ﬂhﬁ%ﬂ:ﬂhﬁ:ﬂﬂdﬂdﬁlﬁﬂﬁ:lmtnm

I]:cmg.rjrlnh::mm
Huestion, smce the com-
Llwinlﬂuumn;m;mhﬂu



Sudema Prashed v, Divl. Sopelt. W. Rly. Keta and ovhers

ALR 1955 Raj. 109

Fucrs

A wril patition wder aricle 226 was  filed by
wuglmmig Prashad, who was officinling in the Western

Kailway s 0l € lerk, uguinst o order feveriina him
pin it fuwar runk

e vaibway uﬂhﬂilbﬂ hud wdrh:wn&p,:um
approvad for promotion, where
way assigned No, 1 ition, and Shankar
Lal, Huspondemt No, 3, who was holding an
eyuivalent position us Hesd Clerk was pll:.ud
ut Nu, 2. Two higher posts of Clerk
fell vagant, ong lemporanily and the other
permancal. , Doth the petiioner and Res-
pontdent Mo, 3 were promoded 10 officiate
spainst  the  lEr and  permancal
vacancy respectively. Ew
the petittoper was assigned 1o
Hespondent No. 3 as he was seoior, wh

On bihall uf the petitioner it

WhE
(11 Simee” there was only one vacancy and he
wins work urlmn.ll.mﬁdﬂhuunlﬂ
s ren.rv:f accordance with the pro-
wi the Supreme Court in

s ek
Dhvvandiznan,

123 s reversion ou the grounds mentioned in
ihe impugned, order resulied in denying him

equal opporiunity of cmployment :w;uuﬂ
by m.u:l?lu 16.

{3) Reliumce wes placed albo oo article 311,
The reapondents, un the wiber hand, costesded that

the impugned orders were passed o of an
udministrative ;ﬁty based un constit WiRI O,

iving special (reatment W members of cantes,
Fu . on the date ol the common order, there were

two vacancies and respondent No. 3 could
claim reservalion ihftﬁ!ﬂllﬂ.nnfﬂlﬂn,
i

. and
Bad corbeciad It by iﬁﬂ:ri the impugned orcer

deder

could not violaie or J11.
faues

1. Whetber wrticles 16{d) could be utilized for
demoting the who had omce beem lawiully
uppointed.

1. Whether the order was illegal as violating article
t6(1) and (2},

Judgment

' mmmﬁunihu C. ], and Ksn Singh

(1) Article 16(4) could not be wutilized for
it g -

nod be wilieed for the purpose of cresting &
fresh opportunity for respoadent No, 3%,

{2) The order wai Hlegal as iy violsted artichs
U601} and 16(2).



Pesu Ravudu ad anovher v, AP Public Service Covtiiiodon o pnd nienhi

AIR 1967 AP 353

Facty Balaji v, Mysore, AIR 1963 5C 649 and Chitrmlekhu

v. State of Mysore, where it had been laid down that
This wriz appoal and wril petition nvolved a com- caste slone mf..id nod be the sole basis for determinin

M question regarcing interpretation of art. 16(4) eriteria of backwardness under arg. 1514y, N m[umﬁ

and art. 15(4) of the Constitution, The HIH?E“! o an exphined Venkataraman v, State of Mardras,
Wil made from the order of 8 where the commuml G.O. had been struck down as
by which the weit petition was ssed i limine. outside the Bmits of art, 1674) and infringement  of
L i | P
The Andhra Pradesh Public Ssrvice s, 16(1) amd (2)

had by order dated 29-10-1964 invited An‘argument advanced on behall of the petitioners,
for compeiitive examinations for direct recruitment yo thay custcs could not be the sole basis for :g:lerrnildng
podts in Group 1. The two petitioners in the writ backward classes was good for art. 15 but net for art,
appeal filed an application for Bsue of a 16, wax rejected by the court. It held that the lerm
indilamus for declaring that notification witra vires “backward classes™ in art. 16(4) could not be “decided
and issue of a direction io restrain them from conduct- exclusively or predominantly on the basis of casie™

the examination, The grievance of the priitioners, and referred to (wo decisions of the Supreme Caurt ta
" mm ':‘s“"ﬂ”* support this conclusion wiz., General Manager Southern
was il r Wi 4

a list of backward . Rangachari, AIR 1967 s 1
| which had been in fill 1-4-1964, but the Rly. v. Rangachari | SC 36 and Devadasan

! ¥, Union of India, AIR 1964 5C 179, To inveke
fist had becn cancelled by respondent No, 2, and the art. 16(4) two conditions were required : (3) a back.
rules amended by G.O, Nos. 913 dated 11-8-1964, ward cluss uf citizens (b) their inadequale representa.
The ground for cancellation by the state was that it tion in the Stite services. Reservation could be made
was based salely on caste, As 2 resubt, the peritioners only on compliance of .hese conditions, The shave
were not eligible for the examination, carcs decided thay execssive reservation would be bag

in Inw, as infringing the main clavses of art, 16. Qn

Fazne the samc analogy, if i‘.lihl'&u wfre the lﬂh eriterion,
G g then other cattes would denied what aranleed

What ::"‘_ tﬁt?ﬁm .I.!”' determining backward to them under the main clauses of arr 16. Hence,
classes u - while it could be one of several factors fo determins
Judpment criteria of backwardness under art. 16(4) it cogld

not form the sole or predominant basis. There was
The Court comprising Basi Reddy and Gopal Rao no difference in this respect between art. 15(4) and
Ekxbote JJ. contidered (he meaning of and criteria Ior art. 16(d4)." The absence of some words In are, 1664)
the term “backward classes™ in art. 16(4). Relying hardly made any differcnee,
Rangacharl v, General Manager, AIR  198]

ﬂf 35; and Devadasan v. Union of India, AIR It was pointed out thay the economic consideration
1964 SC 175, the court pointed out that an, 3 (24) which had-been accepled as o basis far extendiag
and (25) defined the Scheduled Castes and ibes facilitics wnder art, 15(4) would perhaps not fully
respectively, and the Constitution itsclf that apply 10 arn. 1604), while other useful criteria might
i ve of whether they consisted mﬂhb- bave 1 be found for ar, 16{4), but it did not T n
duled castes or not, the uled Castes were In be that list of backward classes could be prepared solely
regarded a3 backward classes. Hence, special mention or predominantly on the hasis of caste.  However,
was made of them in art. 15(4). The absence of the kecping n view, art, 335, (he criterin whick might by
term Scheduled Castes in art, 16(4) did not make any found ultimately for art. 16(4) would have 1o take

difference because the form ‘backward clyses® ed into account consideration of efliciency of administra-
therein would naturally inchude schoduled castes and hon. Tt was not for the court 10 fay down even breadly
Scheduled Tribes. the bativ for dE‘IEI't‘-rlllli-n,l the criteria for purpnzses of

ert. 16{4). However. if was clear that caste couly
As repards the eriterin far determining backward nod be the sole or predominan consideration.

closges, the muln wiz of the v}u.ir rlgm art. 340 lef
I a mmn‘msm o recommend i nr‘d:lﬂﬂrﬁmﬁﬂn The courl was of 1he infon Lha the Tt of N
by the President, However, the President had nol ward classes which -utuﬂ Visfioe Iiil l-ﬁguﬁ‘
decided the list of other backward classes, por had (he exclusively based on caste and a5 such was had fop
{l!wq-nm:;r:l af Inﬂirnla or I.;:Ilr ﬂ:.:;hwi T:tmﬂmd r]":f-; gurpmﬁ: of both art. 15(4) and 16{4), As such (he
crileria, was well settled | that caste mere tale Cowcinment was justified j ling it
could nit be the crilerion. The t:rm.'bnctwii'd classes A A
was ol confined 10 Hindu backward clagzes, nor did The court, therefore, dismissed the wril appeal ,
it mean caces amongst Hindus only, Tt relied Vi the writ petiting

95



Harihoras Pillad v, Stade

AlR 1968 Ker. 42

Fucts

The petiiioner applicd for the post of Munsift when
suclt pust was advertised by the Public Service Com-
mission on instructions from 1% Siale Governm.al,
A witinen examinthon, intervl & of suitoble unqidnlﬂ
el Obwcrvaslion of the “mle o rowton™ proscribed in
rules 14—17 of the Generan Rules undes Part Il ot
ihe Berala Sue ond Subopdinate Services Rules, 1958
wore meiituied, On the fesulis being published, out
of 1035 pquies, the petitioner’s ronk was listed as 24
and the rank of respondents 3—I12 ranged between 26
and 7. The wm lﬂﬁbﬁdﬂthﬂ name ﬂﬂln
candiaates by applying dhe “ru rofation”,
peti ficner, 1:!{11 was nel :Iu.d-ndhf. alkeged he had been
disciminsted against and respondents 3—12 sefected
only on the ground of religion or caste. The Siate in
seply asesrted thit he did noy gt o chance of em by
ment as it fely the: reservations should be n
[avewr o hackward closses under article 16(4).

The ba-ks for 1=eerviition was caste and the following
goates wore clissificd as hackward :
(1) Ezhuvas and Thiyyas
(2} Muaslims
{3} Latin Catholics, $.1.U.C. and Anglo-Indinns
(4) Backward Christians (Other Christinns)

{8) Orther Backward Classes mﬁ#uu, le,
Communitics other than t mentioned in
flem | 1o 4 above included in the list ol
“Chher Backward Classes.™

fxsire

The suc was whether the Catte could be the
erflerion of buckwardness. In other words, whether
the Backward clusses could be delincated with réference
to religion ond for caste,

Judpnpend

The wansarity {2 @ 1) upheld the classification.
The cosrt pointed oul  that determining  backward
classes was a complex matter and required laborioues

investigation into economic, social and
the basis of counter affidavit filed by
majoriiy uphekd the elassification even though the
on which the classification was bascd was more
two to three decades old. Though the court agre

g€8z0

that caste conpot be' Lhe sole criterion, yet whore the
classification is made on the basis ol caste because of
backwardncss, by and large, of the members of that

%
)
£
:
g
g

{2) That the State should take s fresh detailed
survey us sone as possible.

{3) That there may be a i of some
sections in the caste classified the State
as backward not being backward ; and there
may also be a that there may be
backward people in other communities not

clnssificd es backward by the State.

The dissenting judge was of the view that the classi-
fication made by the State was without an intelligible
gporaisal of the situation and a proper application of
the mind. He primed out that the opinions formed
by the Suate ncarly two decades or more back could
not be a proper sis for classification. He was also
of the view that even if a substantial portion of a caste
wns backwan! thal casie could not be classified as
hﬂwﬂ.inmﬂmthﬂﬁmlmﬂ%
ing to that caste may nol be backward, * AESEE-
mentl of educational backwardness seems o Thawe
procecded on a fesi, m means adequate, on data

meagre, aod aot ate ; and the resuli ol applica-
tion of the test 1o the meagre data, is unsatisfeciory.”

Comment

The manoqily opinion it not satisf, and 1he
majority itsell points oul the Hmitations the defi-
ciencies of the clussification by the State,
merely went by the chsoleie data in
backwardness which is nol correet,



Mangai Singh ¥, Punjob Stale

ALR. 1968 Punj. 306

Fucla

Th appellant led under
clauz: 10 of the L&mm.m.&dﬂ of &
m@m. He :hnnnt:l the m Covernment

ation of 1966 by ruble 15 of the Govern-
men! sought 1o relax the  Punjab Civil Sceretarial
(Simte Service, Cluss 111) Rubes (1952) o regards
riche of senbority,

&7

dndgment

The sourt Mahar Singh C. 1. and R. 3.
Nurola J, held thag an executive order was valid.
and legislation was not pecessury.

The courl following Hira Lal v. Chie] Conservutor
of Foresis, Punjab (' Writ No. 271 of 1966, D/
29-11-1966 Punjab) rejected the conlention of the
ipp:huimum::mmrm'mmhn.u:

ules of 1952 could not be amended, It slso relled
on Balaji where &t has been laid down that the argu-
ment thet provision under articls 15(4) could be made
by the Statc only by legislation had to be repelled.

In this ¢ article 16(4) stood in the same positi
a3 nrticle 15(4). L -

The court therefore refected the appeal.



R. N. Pramanick v. Union of India

AIR 196% Cal. 576

Naeiwr

The petitioner, o member of the Scheduled Casie,

WS |ndmimndullypnlp1mlﬂﬂ
quota reserved for Scheduled Castes, His grievance
W'Illlﬂ-tﬂ! in the Seniority List by the

Rly. in 1 lh::m;i\'mﬂu'

(un'[hnha.m of his seniority which arose
mlln! earlier confirmation on account of he being
lm:mbﬂﬂfh:ﬁnhﬂdlﬂﬂlﬂlﬁtﬂ] its mhwqum'l:
rwmnbyfﬂ: ;n:ﬂmdﬂinlﬁﬁﬂ the peti-
vioner the serin] number 194-4 {unl.h:hl.n}nfmnﬂt]
Consequently, the petitioner alleged he Tost a chance
of being promoted 10 the nest hi scale, which he

Iﬁm':'hhd il hiz original T5th position had been
retained. The povernment had decided that “there
would be no reservation for Scheduled Castes for pro-
motion to the next grade and that seniority for such
promotion will be compwted not from the respective
dates of confirmation, byt according o the sendority
position on merit”,

I oar

Whether in u case tor promotion to a higher grade,
where the nal recruiimeny fe against rescrvailon
of seats for led Caste candidates, merit alone
can be conmsidered
Judgment

D, Basu, J. following Rangachar! and Devadaran
mﬁm the Constitution had not been violated. He

“The ial provision in Article 16(4) mumn
be read with the provision in Anicle 335, so that
no reservation or ! vision in fevour
members Mm:m%panuﬂn hurddd
to the length of i the ‘efficiency of
the adminsstration’. The Respondents have not,
therefore, viclated the Comatitution in
that merit shall be the only cons for
promotion to the hi
was reservation for aled Castes for recruit-
ment 1o the lower poats



M. Natarajan v. The Direcior General of Potts and Telegraphs, New Delhi and anoiher

ALR. 1970 Mad 459

e iR
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mm mmmMMmum

equal opportunity have

for
in this case™,

“There can be no doubt that fundamental

rights of the
ez

i

The writ petitions were accordingly sllowed.

*ﬂglﬂl'ﬂ‘ﬂmhnﬂaﬂ
purpose of selected Schaduled Cast
iflegal nnd violated article 16(8).

23

mm i
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The Director Genercl of Posts-and Telegraphs v.N. Notarajan and enother

(1971) 2 Mad. L. J, 79 from AJLR. 1970 Mad. 458
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G. N. Gudigar v. State of Mysore and others

(1971) 1 My LJ, 202

¥ 2323373 M (T E
i 4l il
iToGEnl g mm oA
il Il Hith i
b L mww i it
: mwwmmmm.m §5ai: mﬂ_ mumw
3 mmﬁu.mﬂ mﬁmm M.

R LT I L
mmﬂ m@,mumw mmm 3
e wmmw mm i
! SiTEE, 3 T

i



ILR (1972) Cw. 1372

{5m.) Parvatnalini Mallik ». State of Orizta and. Others
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Ch. Rajalah and others v. The Siate of A
ILR (1973) AP, 516
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Commission.

reserviition withi

K. 5 Nair v, Od & Nangral Gas Commission and others

that the im
1, the Oil and Nautral Gas therelore,
Relercoce

these !
him, The sccond SC | where it was laid
e 1

Intervicw ““hr tﬁ gtmt&u: need
p. 4, '-:ﬂmin:ihﬂw“ L d
n&thn mﬁ:hﬂ::ng should be &.ﬂ:ﬂh .
b rights are 1o be prejudi
o be a .
Art, 16(4), it is
executive

fdoki MNath, ALR 1969
wn thal reservation unda.i.r
not be by stalutory enectmicni, e

made live order or direction.

A < By pder of direction
when employees'
and & prejudicial treatment
wed by such mn excepiionsl order under
nivhm that it canmel be by o mera
imstruction oo the offic
Whether the impugned circular dated May 26 .':'E"LI} under Art. 1604

2
B B promulgated r
n Al IE??},

that such 8n o

its nature must be published
btru lluuﬂllin of all the employees



Urrnrilg Lot w, Elenivinn o Frogdie

ALK 1978 Del. 115

Facts

The petitioner who be
| Malhotras  of Punjab)
ing that by her marringe to Flit, Lt, C. D. Gi

{who be ia the oled Caste] she was &
eotitled {0 treated as Scheduled Caste candidate
in raipect of a public office which wae reserved for
Eﬁ"""’ “"ﬂ"“&;‘i"“' Schoduled % andl m
applied post of Senior R n-io-
translator in the Ministry of Defence. Howewver, she
was sefecled for Junmior Russinn Englsh Translator.
She was placed at 5r. Mo, 2. 5r Moo 1 had heen
on the gpround that the post was resorved
i a member

to @ high caste family
this  writ ithom,

;

IS

Fasere

Whether hr.drmrring: to a Scheduled Caste husband,
n high caste lady can claim 10 be treated as Scheduled
Caste candidate in of & public office reserved
fivr bckowsird communities under Arnicle 16741,
Jridgrrenl

The Court speaking through 5. H.:riﬂ.rnjan ¥, held

thut she could mot claim the : inted ont
il it was permitied for a lady the tioner, whe
belonged 1o a higher caste “io compete far a sem

roserved [or such socially und educationally backward
class of people. mercly by reason of her marrying o
person belonging to such w casic™, il might result in
even dniimm!hupmﬁmm‘nrlh Stats jn

ml of classes by reserving certain posts for
| 5

The petition was acoordingly dismissed.



Haripada Ray v. Union of lmdia and others

{1975) 79 CWN 834

Facts

The petrtioner brought this appeal against an arder
made by M. M. Dutt J. in 1974 by which he had
discharged a Rule. The potitioner had by this rulc
challenged an order made by his cmployer, the
Commissioners for the Port of Calcutia, wha promofed
Respondent Mos. 4 10 30 from Asistant Medical
Officers to Senior Assistant Medical Officers. [t was
dlhudhyumpeﬁmwuh:hlnp,nmﬂnhrﬂ
& Scheduled Custe was entitled 1o the benefit of
resarvition of appointments and posts in the service
dmhlmmlﬂummm
in 1958,

Trsene

L. Whether under Ari, 16(4) reservation ol posts
fn-bl:truﬂchmmhnmﬂ:ﬂﬂ:hnhllhp
ﬂlppﬂnlmuuhpuhlnhﬁﬂu&hrmh.

Tudginent

The Cpleutta High Coany comprising 5. K. Mukberjen
and Sudhamay Basu 1), held :

I. The of the words inlments or p
in artick: 16(4) inteat .

- i
or
0 omton |

2. The word “in dll their services” wsed jn fhe
mmumﬁlhnulhimﬂﬂwﬂ
na o erimin ni
vacancies for Schedu th
Tribe candidatzs should be equated with “all

appointments or posi™

arl. (16(4). As soch it would include not only
initial appolntment  but also
promobion o any pat.

To arvive at this  conclusion the coury  relied on
(Feneral Manager, Southern Rly, v Rengachard, The
that case had laid down thal “ihe

LT



I. C. Malik and Others v. Union of India and othars
1978 (1) SLR 844

- = t!l:l:hnﬂ.ﬁ the judgmeni, that scceplance of the
conteation of the rnpémn?euu o the contrary would

tion was filed under Art. 226, W result in discrimination agiinst those employees not

ntment lhewﬁuir- Guards, If 15% of the vacancies occurring in
nt Nos. 4 1o B were particular year were filled by promotion of scheduled
junior Lo pelitionars, The casle ates, after some time it would resuli Qo
for hing the selection of the of scheduled caste candidates in tht

The had fixed Erade to 665, which would be deirimental
Class 1l and [V employees. The Rt b i

10 others who might be senior or -meritorius bur could
urt further poicted ouf

claimed that as the w:ﬁltb not be promoted due to the reservation in favour of
5% reservation 1o vacancics ocourring um.ﬂ Scheduled Castes, The Co
el

belonging 1o lowest category of C Grade

s an over B Grade Guards, who were
undeninbly o them. The chart drawn up by
the oners , the vacancies available upto
al reservatlon made 1984 on account of retirement of A Grade Guards

it resulted in excossive that the 1970 circular pave to scheduled clase
Gu

ui&uﬂlﬁlﬁ]rd.mmﬁnmﬂhﬂt indicated that the quota of 15% inst the available

n the leed Castes having

56% ol the posts of A Grode Guards. The court

was  excesshve and the law as laid down in Devadasan held that
art

: LIS, A 16(4) was an
o : wever, |
mﬂﬂnﬂud,{_!mu]d m:th:qur:im

N. Singh and S. D, Agarwala J3,)  manner which would make the reservation excessive,

_ %0 that it denics to members of other communities, 3
of I'le that the  reasomable opportumity of employment,
pointed out by K. N. Singh The court, thercfore, allowed the petiticn.

o



Chfentey Lol aned others v, State of Uttar Pradesh

AIR 1979 All 133

Facts
This was a petition under art. 226 o challenge the
reservation of pum in the E-l:t: ]ud::hi Service for

Backward “ﬁ"“ reedom-fighters,
ex-detenus mdﬂ M nd DIEIH: and  thelr
dependants.

Ths whio wene advocates had red
at the Judicial Service Examinalion w hltl

been held in April 1978 w fll 150 Hmpﬂmr{nd
Of the total posts, 27 werc reserved for

Castes, 3 for Scheduled Tribes, 8 for nls of
frecdom-fighiers, 12 lor disabled officers ol Military
services, and 23 for backward classes.

Of relevance here in the mﬂﬂm‘:mu‘huﬂ
reservation for so-called “backward

An order of the U.P. pmmni:nmm:udﬂw
“backward classes™ as comprising Ahirs, Kurmis, and
some other castes, ﬂupmimwu.llegﬂlthum::s

ww were no! economibcall
soc

Many were doing ml‘lwmum
nmmprﬂmm

msl;uhﬁ m‘ﬁm. while

etc, Hence, the entire castes mentioned Dmld

mbnmd'hlﬂ:“r&dm within the scope ol
16(4). Therefore, there was no rational bask

Immmmﬂmiwdm.

Txsues

1. Whai was the nlmtmlhu:
mmw‘ﬂgﬂd : tﬂl:
o determine a p-upl:murluud
*backward class EHM'F“:P

of
2. Whether the UP. Government had correctly
determined as 1o who should be included in the
‘Backward classes’? I not whether the G.0.5. lssued
in 1955, 1958 and 1977 were a fraud om the
constitational powers conferred on the Statc
art. 16(4) construed in the light of art. 15{4) a
therefore, void,

ludygrnent

The Court (T. 5. Misra and K. N. Goyal, 1J.) held
that reservation for backward classes wunder thess
government orders was vold,

The court was of the view that for vecruitment to
muwm.lhuhﬂcmndﬂunmpdim
D. N. Chanchala Stat= AlR 1971
SC 1762 were tlwlml nlm:h' () the State has

Hod

p.u“r to loy down classifications or calegories ol
from whom recroiimen. o the pubbc service

Jhm:i:.{h'_l the principle underlying arts. 15(4)

and 16(4) was that o tial treatment could

validly be given because

and buckwarid classes so thar in

mnnndndhflhumﬂlj
course of time mulrlah:dinuudﬂ:‘!
mmthmmmmﬂ{m Prm‘-lﬂ:
could be to those who were hand
pot 1o those who fell under art. 15(4).

On the basis of (hese principles rescrvations for
children of Delence and ex-Defence personnel could
validly be made. The extension of these principles
ol & el sl
their can rmissible.
Hevwever, in so far as the G.O. Fuudﬂd IurP:u:rv:um
of seats for “backward classes”, the basis of casie
plone, without any in hnvin; been made
as 1o the 'backwardness’ of the various castes, it could
not be sustained under ot 15(4) and ari. 160d).

As regards the and extent of the expression
“Backward Classes :5 Citizens™, which ;mnﬁd in

arts, 15(4) and 16(4) Ihu courl considered the
relevant mhnﬁnulrvu and case-law on the
subject. Arl. 366(24) and (25) dur.'ﬁmd: Ethtduhd
Casles and Scheduled
wWa clagse hni; ﬂlﬁ-ﬂ[d‘lhtnl
In fact, art. 15(4) made specinl provision for
0% being similar 1o
Sehedoled Castes and Scheduled Tribes. 1t was
thought that ion should be made for some other
clasges of ci who werz equally or somewhat less

Such was the of art. 15(4) and arl 16(4)
of the Constitution.

However, the exient aof the reservations under
art. 15(4) or 16(4) could nol be excessive. The
Supreme Couri in Devadasan “below S0%"
reservalion in favour of d classes, m the

identification of which, caste could be one but not
the sole criterion. court  alsa
observaticos



After reviewing
the law regarding determination of “backward
s lollows :—

ity

(i)

(i)

fiw)

(v)

(vi)

(vil)

(i)

(ix}

(%)

the case-law the court sommed
:hm:E

the bracketing of socially and cducationally
backward classes with the Scheduled Castes
and Tribes in Art. 15(4), and the provision
iz Article 335(3) that the reference 1o
Scheduled Castes and Tribes w&éﬂ be
construed a5 including such backwa LLTY
as the President may by order specify on
receipt of the rﬂ'l of the Commission
appoimted under » 340(1), showed that
in the matier of their b ness  they
were comparable (o Scheduled Castes and
Scheduled Tribes;

the concept of backward classes is not
relative in the semse thal any class which
wai backward in relation fo the mosi
advanced class in the community must he
imcloded in it;

the backwardoess must be both social and

educational and pol cither social or
educational;

Article 14(4) refers w “Buckward classes®
and not backward castes’; indecd the test
of caste would break down as regards several
communitics which have no caste;

caste is a relevamt [acior in determining
social backwardness but is not the sole o
dominant tesi

social hhitmlim is in the ultimaie
analysis the result of poverty to a very h.rfn
extenl. Social hnnhp:rdneu which resulis

from is likely to be vated by
miim-nfnngelnwh the
citizens may belong, but that only

the relevance of both casie and
determining the backwardness of citizens;

i classification based only on caste without
permissible ndr Art 13(07T oo ety

u + BOme casles
are, however, as a whole socially mnd
nduuﬂnun;hm-d:

the occopations followed cerlnin classes
{which wre looked hi’.; inferior) may
contribute to social wardness; and so
may be habitstion of for, In o
tense, the ol social backwardness
i the of rural Indis;

the division of backward classes inta hack-

and most backward classes k& in
substance a division of the

the mosi advanced and
beimp  divided
hackward closees andg this
bv Arl. 15(4),

ArL. 1604} does not confer any right on a
person 0 requirs thal a reservation shoull

ind  mosi
i5 nnl  worrnnted

[0s

be made. Tt confers a discretionary
on fhe Sute W make such a rmrnm
In ils opinioin o backward class of citizens
is not adequatcly represenicd in the services
af the State. Mere itnld-qhl of -
tation of a caste or class “ﬁum.
however, nol sufficient to attract Arl, 16{4)
unless that class (including a caste as whole
s also socially and educationally :

L
the object of reservation would be defented
il on the inclusion of o class in & list of
backwrarnd ::hnﬁ.ntlr:dlu & treabed g
backward for all times to come. Hence (he

under constant periodical
ul Backward Classes and the

{xi)

(xii) the aggregate reservation of for vanous

{imcludi backward  classes)
m less than 0% ; and
the courts’ jurisdiction is limited 10 deciding
whether mﬂ':nmllih Inil the State in
determining wa ol citizen:
or not, I the relevant tests have

(=i}
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Ibe Court, however, was of the opinion that

ing views on onus in ffira Lal and
Tﬂmmﬂhm_.h;; inted out

cases where proper stigat nol been mode
the Government as re Iﬂlbﬂntwﬂﬁﬂ.ﬂ -

U orders had been struck down in
Triioki Nath (ATR 1965 Sic))! e B
State of Jammu and Keshmir ( AR 1973 5C 930);

M. R. Balaji (AIR 1963 5C 649) and State of Andhra
Pradesh AIR 1968 SC 1379. On the

nge thrown opt as g
P. Rujendran v, State of Madras (AIR 1968 5C Il.';tlld';"“!llI
and State of Punja

b v, Hira Lal (AIR 1971 5C 17771
x prool was mixed one : As held
in Hira Lal reservation of appointnients could pot be

struck down on hypothefical grounds, but ge held in
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Analysis of Court Carer under art, 16(4)

L. What are Bockward Clatres

An. 16{4) uses the term “backward classes™ ms
compared with the words “socially and cducationally
biackward classes of citizens or the Schedul:d Castes
snt Scheduled ' Tribes® used in art. 15(4), This
diflerence  in l:mhn!nﬁr raises two  questions :
Firtly, whather nr. 16{4) covers Scheduled Castes
e wled Tribes or not,  Secondly, whether the
term “backward classes” is 1o be understood in the
faree sende as in art. 15(4), Le, socially pnd
educationally backward classer. It has been held in
gevieral cases that the term backward classes under
art. 16(4) covers Schoduled Castes and Scheduled
Tribes! aod also the term is identical with “mny
socally and educationally backward classes”, i«
there is no difference between art. 15{4]) and 1614}
s far a3 the definition of backward classes goga®

Two other factors which have to be borne in mind
in making reservations for the backward classes are
thal reservations can be made for backward classes
which in the opinion of the State ars not adequately
represented in ‘the services under the Stuie® and thal
any reservetion made in their favour does not

efficiency.!

matedally affect
There are only f Supreme Court cases where
the validity of theation of backward classes wus

cluster of cases dealing with
State of Jammu and Kashmir,
cases dealing with the definition of

36: Draw V. AP, Public. Ser ﬁ:ﬁﬁhi.sl.ﬁ-
] ¥, ' wier h "
1967 AP, :!1':" T Drvadason v. Umiow of [y, A LI 1964
Noth v. Sty of Sommar & Kashosle, A LW, 1967 5.0,
1Z63; Janki Pd. v, State of JAK, A.LR, 1971 5., 930,

1, The Rangoehar| case, npra: the Triloki Marh cuse, ibid

4, The Ranvochiri case, Bid; T, Devadsaca v. Uniow of Fadls
AL, 1964 8.0, I8

1, ALR. 1967 8.C 1283

:

=T YNl e,

13

{3) Remaining 40 per cent of the 50 per cemt for
Kashmin Pandits, and sometimes one or two post
for Sikhs out of turn,

The court held that the sole teat of backwardoess is
0ot that cerialn classes are inadequate represeoied
in the services of the State a3 was clalmed by the
&tate, for such an argument “would exclude the really
backward elasses fiom the beacfit of the proviskug
[16(4)] and conler the benefl oaly on the class of
citizens who, though rich and cultursd have taken Lo
other avocations of life”. The courr stated that a
ciass to be backward has to be socially  end
educaticoally backward in the sense eaplained in the
ﬁﬁ.‘f l:il;s. amd  that J.‘u:l!;l:r such a ;tlln i ot

ua mﬁmuud in the services the State,
Following Bolsji and Chitsdebla, the court siared
that classification of backward classes should be made
on the Iu:-].ll:uiluri:nﬂ> two conditions : (i) economic
conditions, and (i) occupalions,
be a factor, yet it shouid not be sole or dominani test.
In lts view soclal and educational backwardness was

the resalt largely of poverty. Further, while the Siate
hindd n-n:mu:qg to msesrtain whether a E:ﬂ:ulnr clasa
of citizens is ward, yet i is 8 justiciable issue and

the courl can examine whether
sbused by the Staie or nol. In thiz case the court
struck down the policy of the State as the State did
not place sufficient material belore the
the conclusion that the categories adopied
back

formal er making o ision for reservatio
2 lm:'nunlpuuﬁwnu lnjrhd;:ud

: B due provincial
fepresintations, Wi mmr::at o art. L16(4)
and was invalid under art. 16(1) and (2). The court
stated that test based solely on caste, community

¥, Trileki Narh v. State of F& L ALR 1960 5.C. 1



., had become i

brecuuse of s characteristic a5 n cosle or commasnil
ot becuuse I kB buckward a4 @ peakist
the soctal, cconomic and educatwonal, scn
vilues. While passing the final order, the couri
stnted that thé order made by the court did not preveat
the Stue for devising a proper scheme.

-1

any significance for
In ‘Teiloki Math, though the courl had
the State should s scheme of
ressrvation consister! with arl. 16, no such scheme
had been devised, Howewver, the State adopled an
inpenious device by which the Siale osiensible

ect o the count’s decision in Trilokl Nath, but really
o conlinue the legt-teachers, whose promotions
" in Imu of the dn;hiﬁ l:mrrﬂnu

ath, In ihe same higher position. Wi
wiolative of seg. 16, the !:rt ngiin struck down ihess
promofions.

Finally, on the facts of (he above three cases, there
nee Janki Pd. v Siate of Jammu snd Kashmi '
The ctate of Jammu ond Kashmir, as & result of the
decision in Makhan Lal v. State of Jammu und
Kashoir, promulgated the Jammu and Kashmir
Seheduled Castes and Backward Classes Reservation

Rules, 1970. The il that the old
communal represeniation was still being malntained,
and claimed that thoush some posts had been reserved

for backward classcs under the rules, yet it was merely
an cxercise (o sccure bout 90 per cenl of the posis
o Muslims,

The rules framed by the Government were based on

thi stions of the Backward Classes
Commilles & nied by (he State Governmend u.n:_!:n
ihe chai p of 1. N. Wazir, retired Chicl Justice

of lammu and Koshmir High Court, which had
cubmiited Hs report in November 1969. The rules
had classified hackward classes imlo six categories ms
follows : :

{1} Certain specified traditonal occupalions.
{2) 23 specified social castes.

{3) Small cultvators.

(4} Low paid pensionors.

(5) Eﬂcnu in the arca adjeining the cease-fire

(6) Some areas in the State as “bad pockels”
and every persom belonging to that ares
regarded as backward.

The court in this case emphasised that a backward
class should be backward both socially and
cducationally,. Merely cducational hackwardness or
social backwardness would not be sufficient.

The Supreme Court found fault, partly or wholly,
practically with all the categorics specified in the rales.

ToOALL R 19T A, 0T,
ALK, 197} 50, M.

L4

miin views of the courl on thees categories
regard o the  ruditional

court agreed that L is guite open Lo
declare thal persons belonging o low
family following a traditiona] occupation should
regarded as persons belonging to a backward class
, on the whole, the class s Iy sad educatiopally
But the defect of the povernment classi-

g person became backward il his

fol the traditional occupation but
father, thus benefit now going o the reslly

calcguiisntion wefe oCODOMIC,
discounted ihis approach as in ils view a
homopenous socinl section of the
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purposes of business or government service,
outsiders could also claim the benefit. Thus looohole

must be plugged.

In an early Mysore Count decision,  the
Government had specified communities other than

’
H

9. Keswva v, State of Mysore, A 1R 195 My 20



the Bruhmio Commupity s backwsrd.  The climsil:
caben way upheld by the HMigh Cour. The
meat Wl dome it on the recommendalions of &
oamillee known as the Millers Committee.  The
decuion of the Court i of doubtiul validity. HNo
matnal was placed before e court as o on whal
bass the blanket classification was made that =i
communitics other than Brahming were buckward
The court here had proceeded on the basis thet e
courts hid hardly any power of judictl review over
the matier,

In another Mysore case," the criteria of backward-
E-.s: I.H:iwl.curjl by the Statc u;..'-ru the mmm

¢ nature of cccupmlicn, PETsOn Was Fe a5
backward if the income of the parent and guardian
wus below Hs. 1,200 per snnuin and he was
m any of the following ocoupations ;
(b} arusan; (c) petty busincssman’
(d) certain inferior services including caspal labour;
and {¢) any oiher occupation involving manunl lsbour.
The High Court upheld the order of clasification ol
hinh:ird clagses of the EI:I'I'-EII!I:I-I‘:E::I This ruling is
not o accord with the Supreme Court judgment in
Il.nkihl’d.. discussed above, where (he court stated
that the group should be socinlly homopencous and
that the income crilerion lead to macginal
difficulties. However, in another Supreme Courl case
occwring under arl. 15(4), subsequent 10 Janki Pd.,
the court upheld the caste criterion subject 1o the
income limit.®

difficulties &s pointed out
Pd. 3

[ be said by way of comment
ﬁudﬁﬂuﬁ{mammm
Janki
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o, ?ﬂﬁ Crudigar v Stake of Mysore, (1972 2 My L1

N5 Jayssrce v. Siave of Kerala, A LR, 1576 5.C. 2081,
WAL 1967 AR, A5,
1A LHE, 1968 Ker, 42

I3

thai caste could fol be regarded vy backwand, in view
of the fnct that some beloaging w that eusue
might sot be backward. As far as the approval of
the eritenion ol caste by the minority is concorned, i
is an acoord wilh the vicws cxpressed by the Supreme
Court in ihe sseond Triloki Nath case, discussid abuve,
The YifHoulry, es poioted oul by e issenting judge
ur flariharan Pillei in adopting casle os the cricrion,
even wihere e caste v o wihiofe edvcationuliy and
soCmily batkward, i that there may be some peeson
in that caste who are pot backward and muy eluiim
the benefit, This is ugnin a Kind of marpinal difficalty,
and we have 10 live with this kind of marginal dilliculty
H woe wish to provide reservalions for the backward

3

An order of the Latar Pradesh Government

Eﬂmﬁ the backward =']I'h: ; & - :
UFiLS other casies, petitioners

Lal v. State of Utiar Pradesh Vs

belonging o

were dnmg,

in Clhatey
alleged thar many
castes ke Ahirs and Kormis were nal
and socally backward, Many of ther
well, some were highly cducated and
oumpyui igh ollices, while others were in professicos
as lawyers, doctors, etc. The Court stnied that a
nnl:lhul:pldcdubﬂlwirditi:mu#
socially educationslly backward. However,
High Court
COuUnier

B

guashed the order of the Government.
uw afidavit of the petitioners and
il ol the Stale and also the materals

Report and
referred
ned
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inclusiou of & claw in & list of backward clasaes, the
clags is treated as d for all tmes to come.
Hence the Siste ghould under consiani periodical
review the, list of Backward Classes and the gquaonium
of the reservation of seats for the classes determined
to be backward of & point of time.

In Urmills Ginda v, Union of India) the Delhi
High Court was faced with the qur.-:'-ﬂnu whether o
womdn belonging to a b mumwnuldmm'lhb

ciid of Eward ¢ marrying a
hclf:lqﬂlr to thal clasa. [t wu id Ml‘h:dﬁﬂu
and could nod claim the bensfil

Il. Excesiive Reservailoni
The question of cxcessive reservation occurred in
g few cases. In T, Devoddsan v, Jrufia ™ the Supreme
Courl following  the Ralaji case discussed under
srl, 15(5) held that srt. 16(4) ix only sn exception
13 an lﬁl_’l} and cannut provide for excessive
m:]\'i.ti;lﬂ cxcemive or I:il.ll'l'lnI'I-Elnl. I:EI'I':I"I'I"IJ.I.
wuuld, b}L :lirnuntmg general compelilion in a large
y creating wide-spread dissatisfaction among
materially affect administrative
¢I!’|¢i:nr.;.r court d with BSaolaji that
reservalion of more than 505 of the vacancies would
be violative of art. 15(1). In this case, the
reservation of 124 of vacsncics for Scheduled Castes
and 5% for Scheduled Tribes was made. This by
jisell was reasonable, However, there was a cammy=
farward rTule ing to \ﬂih.h unfillsd reserved
vacancies in two yzars the year of
recruttment were 10 he udded 1o lhﬁ: percentage, As
a result of this carry-forward ruls, in » E:-::a:ulu yeat,
mnmfmulnnqumnmmhe 4% of the
vacancies filled. As this was more than 50%, the
eourt ded il excessive and held the

rule to invalid™

Thus, though the percentage of reservation by itself
mny ol h:d::unnt.rﬂu t-u't&mm hm.bndl owed
im opplying these percenluges resulis in excessive reser-
vation in a particular year, it will be bad. This is
further illustrated by the [ellowing cases, In one High
Court case the facis were that there wese 1wo cadres
of railway mspectors known as Ine 3 of RMS
and Enspectors of Posi Offices and 1 cadies were
distipgt ones,  In 8 particular yew, there were three
virciiies 1 the former and 29 vacancies Lo the laner,
thus a total of 32 vaconcies in both the cadres come
inned, Four vacanoes wers for Scheduled
Chules h{ntruling the 1ao at one vnil. This
resulied poing ooe post of RMS Inspector Lo the

A& LR 1975 Del, 113
HOALE. 196 S.C 170

M, Fagl Ahi, 1., 10 Sine af Kerala v, Theounan, ALK, 197 S.C
W.hmwmﬁ1hmhlwwdnﬂmﬂwhm
ol bad even il i resuticd in rmwmuiﬂ‘f.pnml:lh
l’ll!lill'ﬁ.l by Backward clagws. “In Mict if the eng i
rube s nusy allowed 10 ba it may resull in |.r_r
10 the backward claned of citizeia whi will not be o
b atwmiirbed in public employment in sccordsnce with h
Fulll gty pzizewed Nar them by the Govermment.™ Al 555,

Ll

firey cacdidats (geoctes categury) from  the RMS
sccton and two posts guing 10 Schecluled Castes ﬂnd.l-
dales, The petiticpsr, who stood seoond from

scal, wan thus excluded irom the post of
nspector. It was held by l'-l'-l-tl'H.l,E',hEDlH‘tlhl.l.
two out of three seals &3 & result of clubbing the
distingt cedrca reaulied In 66%% ol pows Sche=
duled Castes, it was an excessive reservation. The
two branches were diting ooes and shoold oot have
been clubbed for purposes of reservation.”

E’Eﬁ

g

In Rajalah v, Swate of Andlra Prodesh,” the poti-
toners six in aumber, were lemporary Class IV
of the Governmerl and did oot belong fo
Scheduled Casten and Scheduled Tribes. The Govern-
ment L to retrench these emplo under
policy thet whenewer relrenchment was to be nﬂnﬂul
sentor  temporary comploytes, probationer and even
cpp:u'm:l probationers who did oot belong 1o Echndujed

astes and Scheduled Tribes, must I'au retrenchment
befors the lor-most em belenging io ths

Scheduled Castea and uled Tribes were retrench-
o, if the iotal rfﬂrnmmmm of 11::!:_1_“1\&? “m
fell below & cer perceniage, L1

before the Coust was whether retrenchment from

employment came within an art, III'.'IHI as it was
contended that since different sges of superannualivn
cannot be fized dor persoms belonging m backward

classes and persons mot belonging 1o backward classes,
even for the porposes of mantginkng the percentages
of employees belonging to backward classes, different
comnai should pot epply in the case of retrench-
ment. This question was left open by the Coust and
it pruceeded on the basic that wrl, 16(4) covired even
retreachmant. The court quashed the metreichmen

of the petitioner by the Government s in a
ar the scheme of retrenchment followed the
lrm.lmd in “excessive reservation™ the

In anoiber case,” the Railway Doasd followed the
policy of 15% reservation for class IIT and TV em-
ployees bug this 15% rule was a ﬁduimuuui
practice 1o vacancies occurring due 1o mER| OF
resignation, é1c., and not to the total pasts, "l'.hnnnun
found thet f 155 reservation was applied 1o vacancies
mﬂnﬂtﬂ:]:htihwnuldmwlliulh:m i
scheduled candidates in that grade to reach upto 0%,
It, therefore, struck down the policy of the government
on sccount of excessive Teservation.

%

a3

M. Publcation of order of reservation

The Government can made reservation in faverir of
the backward classes doder ari, 16(4) u-u-quy:
executive order and no legislation is In
Mangal Singh v, State of Puanjeh® it was held the
relevant service mles #lood amended a5 o result of an

Hhh'mhvﬂﬁwrrﬂmd Pagix &
710 Mag. 455 o e B B iy g

{Im'l 1 Mad. L. ] 79,

B, LR (1975 AP, 516

18, T Aok v Dbelow of Imals, 1978 1) SLE R4,

WA LR I%AE M6, Adso Trilaki ; .
e |m=.€'|. Nawh v, Sraie af S &E




cRcutive order bswed by the government under art.
lﬁ:}. In K.hﬂdﬂﬂr ¥, ﬂil‘ﬂdhh'murd Ggufanmmr.fi;
rhin® il was by the Gujarar High e

thugh rescrvation woder arl. 16(4) could be made
1700 exccutive onder, such an order of direction, must

= ished. *...... When employees’ rights are to
ﬁﬁtmpfmd and & projudicial treatment is to be

smported by such an executive order, it is obvious
et it mnn‘gt be by b mese exccutive instruciion on
th office file” An order under art. 16(4) by s
Wiy nature must be ublished so 08 (o bring it the
rrtice of all 1he emplovees concerncd.

IV Ruwireaenive Rgservadion

I:“I&IL::.:t-:r arl. 1&[;1] ﬁ stale r.u.? :TIEEE T;:ﬁr{:}'n:mn
retrospectively af oapactively. 5 I5 the
bedding of the Supreme gmn in Gencral Mannger,
.E  However, once 8

Southern Railway v. Ranpachan
peson was duly appointed and his rival did net contend

I.Lhthnbubnﬁgd&muumawcdm , the produe-
ton of & cer te to that efect quently would
be of po availl, Agt, 16{4) could not be utilized for

dlemoting l. person  subsequent o his  lawihd

appoinimant.

V. Discretionary with the povernmien: fo provide for
réservalions

It is discretionary with the government to provide
I.'I:: reservation for backward clastes or pot cither ip
initin]l appointments or promotions. There b oo
constitutional right in anv individual 1o ask for reser-
vation. This point has been be L oul in several
coses, In C, A. Rifendrn v. Unfon ‘of India? the
Supremes Court staled that art, 16{4) did not confer
say fundamenial right on backward classes a8 regards
reservation of posts, whether It be pt the stape of
recmilment o tiom, It was only an enakling
movision which conferred “a discretionary power on
the State to make reservation of appointments in favour
of backward classes of citizens which ip is opinlon
B not-adequately represented in the service of toe
State.” In making rescrvations the government has o
take into account mot anly the claims of the members
of the backward classes b alko the meintenance of
elficiency of admupictration which is of paramount
:m{m- Here the goveroment bad made reser-
n pomotions to classes [T and 1 posis which

was subsequenily abolished. The court upheld the
action of the government in abolishing the reservations,

in R. N. Promanick v. Union of India® the peti-

LT g5 a lypist inat  the quot
reserved for | mlglx :ﬁ:i;rkvnnuqn:
that though in the Seniority List prepared by the
povernment he was piven 75th place (on the basis of

) G, L. BT
BOALR 1962 5C M6
', Sodama Prashad v, Supdr., W, Ry, AIR 1963 Raj 109
AL 1968 5 WY,
L ALR 1968 Cal, 576

b

his senlority which arose pul of his earlier confirmation
po secount of his being o0 member of ihe Scheduolsd
Caste) , its subsequent revision by the government gave
hirn serinl number [94-A (on the basis of merit).
Consoguently he lost & chapée of promotion, The
government had decided that for promotions  there
would be no reservations, The coust upheld the govern-
mental action. Tt was within the right of the govern-
ment 10 decide that promotions will be made on (hs
busis of merit and not sealorily based on reservations

Similarly, it has becn held that while making the

reservations the government may lay down not ooly
the minimum requircment of i.‘lftg:i.‘nili:'lI for purpose of
making an application but o “mmimom stasdsnl

of suitibility to be dotermuned by the Public Serviry
uesion affer interview.” A porson belooging o
Schedubed Caste has oo right 1o lain  tho! he
should be appointed to the post once he fulfilicd (he
“cligibility test”™ though not the “suitability test,'™

VI Scope of resdrvaiiins and  aller  coscerions fo
Backward Clasyes

In General Mamager, 8. Railway v, Rangochari
the count wok the position that maiters of employment
under article 16{1) covered not only initial appoint-
meot but also promotions and such other maticrs as
silary and periodical increments and terms of Eeave,
pratutty, pension and age aof superannuation.  Art
16(4) is an exception (o arl. 16{1) and it does not
cover the entire prousd by art, 16{1), Thus, there
cannot be any exception or Jdiffereny rules even In
regud to backward classes with regard  fo matery
other than initial appointments and promolions. Arl
16(4) covered both initisl appoisiments and :
Brons.  The State can make resecvations tn faveur :E
the backward classes both in initial appoiniments and
promolions.

The leading case on the prant of cogcession =
government enit by ways other than reserva-
tions is Srate of Kerala v, Thomas™ ]iﬂt, the Service
rules provided for promotion from ope particolar
tadre 1o & higher cadre on the basis of seniority sub-
ject o passing the preseribed tesl within two veass,
However, the rules also provided for giving & longer
pémiod (fwo extra years) for passing the test by the
candidate belonging to Schedubed Castes and Scheduled
Tribes. It was held that the concestion given to the
backward classes was valid, Though the concession
may oot fall under art. 16{4) still it does oor violate
art. 16(1) which permits reasonable classification.
The coury regarded the prescnl concession to fall under
the rubric “rcasonable classification.™ Arnt. 335 in
particular gives a mandate that the claims of Scheduled
Castes and Scheduled Tribes should be considered fn
matiers of f.mplﬁ:ml: consisfert  with  maintainin
adminisiralive ency. Temporsry relaxation c&
the rule passing the prescribed examination in the cass

L] Pﬁﬁ'"m Malbik v. Staie of Onissa, ILR (1973 Cui

FOALR. 1961 5.C 36
BOALR. 1976 SO 400



of Scheduled Castes and Scheduled Tribes was warrant-
ed by their backwordness and inadequate representabion
in the sale services, gad did not unreasopably affect
adminisirative efficiency. The prefercoce of the con-
cessions in favour of these clisses cannot B¢ 1o an
unlimiled extent. The State has mrs';m[prel:m:u 10
these classes consistent with the necds of efficiency of
administeation, :
of & rule in their favour is permissible but not “undus”
relaxation.

In K. N. Chandrea v, Stare of Mysers,™ there were
Ewo gels of qIInJiI‘yl;.f marks for success af a
tive examination held by the State Public Service Com-
mission—45% for candidates belonging to Scheduled
Castes und Scheduled Tribes, and 55% for others.

The Mysore High Coart expressed (he opinfon by way
of obiter that prescribing a smaller ntape of marks
for success in & competitive examination did pot amount

o “rescrvatbons

: under
amrt. 16{4)",

in any scnsz of the term

VIL. No reservations amengn communities not coming
under the category of backward classes

In Venkoiaromana v. State of Madras® 3 cose
occurring in 1951, the facts were that the G.O, known
85 8 Communal G.O. bad notified that selection of
candidates to cortain posts would be made from various

™ ALR 1961 Mys 197
", ALR. 1931 5.C. 229,

In other words, reasonable relazation

LIk

castes and religious communitics as foll.ws :  Hari-
jans 19, Muslims §, Christians 6, Backwa:d Hindus 10,

on-Brohming 32, and Brahmins 11, It wes heid that
such an order wos bad under art, 16C1Y gnd (2) which
specitically prohibits the Stte from  discriminating
neains ns la respect (o govermiment em ent
en the busis of relipion, roce and  caste, ete. Under
the Governmeni, order in issue the basis of eligibility
for & post was that o person belonged to a particular
coste; teligion, ete. Art. 16(3) permitted retervations
only for “boackward classes” and not other classes,

W, Miseellaneowus

It has been held that the mere fact that the reser-
vations made may give extensive benefis 1o some of
the persons who had the benefil of the reservations
carlier does not by isell make the reservation bad.
Similarly, the length of the kap is immaterinl and. it
depends upon the gap to be covered (eg., in
the reserved category having 7lrd position in the list
prepared for motion could get precedence over
the 72 others if there is a single post o be filled
and that post belongs 10 the reserved eategory).
However, it may be commented thay the State under
ait, 1604} does not posscss an  unlimited power in
this regard for as the ¢ Court has held in several
other cases (like Ramgachari and Devadasan) that the
reservations in favour of backward claszes should not
materially affect administrative efficicncy.

®, State of Punjsh v. Hiralul, ALK 1971 S.C, |7,



Protective Discrimination under Article 15(4) : Analysir of Supremes Cowrt and High Cowrt Declsions

The spirit of cquality prevades the provisions of the
tmmﬂm ol ;l?dil as ﬂ main vim of the Founders
dl the Cunstitution was to creato lﬁmuim lunh:ﬁ
“hereln socl, ccononrc and poll justlce prev
s equality of status and of opportunity are made
srmilable 10 all. However, owing to historical and
tadinional rousons certuin classes of Indinn  citizens
g ?Eiﬂ-r.?w.m priomsggiiec- Al

S = [ LR cclively
oy a opportunity. Therclore, the Eﬂlim ncoords
b dese weaker seclions of soclely protective discri-
.?"iju:l.inn in various nrggu i ll'ﬁﬁ 15(4).

is clouse empowers ElETe, nedwilhils any-
thing to the contrury in articles 15(1) and T:;Tﬂ o
make special reservation for the advancement of amy
wclally and sducationally hackward classes of cliizens
or for the Scheduled Castes and Scheduled Tribes.

bg for instance, a sutification purporting o aoquoine
fnd for providing sccommodation for Hardjans could
ol be challen

o m:ﬁgiwul of discrimination in
wiew of arikcle 1504}  Hol the Constitution neither
enumnerales the class of citizens who are backward nor
provides the siate with criteria for classifying backward
classes of citizens' The task al the policy makers,
be it at the cenfral or state level, becomes B

iy hae 10 bor s uing: ths deflnlie, -peokditions

as (o exclude eatirely fudicial review of determinations
aof backwardoess,” ' The main areas of concretisation
of legislative and exccutive discretion are education,
willare and economic sctiviies such as housing, grant
of land etc. and public services,

1. Who are Backward Classer 7

The first decision of the Supreme Court on the scope
of article 15(4) was Balaji v. State of Mysore.! Sioce
1958 the state of Karma {then M ) had beon
attcmpling te make special provisions for the advance-
ment of i socially and educationally backward classes
of citizens under article 15(4) =snod
order was passed, bis walidity was
High Cowrt which quashed them. The petin in
thit case wore filsd under article 32 1o the
validity of the order of the Mysore Government (o
1562 The effect of the ordéf was 1o divide backward
classes Into two categories (1) Backwarnd classes and
{ii}) More Backward classes. Dut of the 50 per cent
o5 the quota for the backward claszes 28 per cent of
seats in tochnical and professional Estitulions wers

Cngperaed o el 15(1) o 29020, ‘T tewp. (e ot backwaedcliset und 32 per e fo mer
fication of backward classes in the lndion Sociely i 354 3 por cent for the scheduled tribes, Thus we find
ool an casy fask. The influence of “casic™ oo tha P"!-l'w of resecvation 68
social, edocational and economic backwadoess of St “ﬁ mnglmm l\lﬂ:;h m
classcs of people in the lodian Society has been the is order of the Mysore government was &
subjcet of debate and research by sociologists. Is the T 1o ihe B b it At
factor of “caste” alone significant in the making of - the siate knows & the
soctil ond educational backwardneds of are there other ﬁaﬁu which had investigated the
factors 7 Whay is the correldlion between casie and of identifying criteria for class o
such other factors and the imponance to be gven to in the state. The Committse felt that in Indis &
all these factors (including caste), With reference fo social status was generally accorded on the m
dificrent communities and regions ? A number of  caue and the Jow vocial position of any class or com-
variables are relevant n the dotermination of thess  pynity was, therefore, merely on account of the caste
e iy system.  Socinl backwardness was comidered 10 be
mainly based on m.':hl.hﬂ'l'hn] and ceste m
The wide language of article 15(4), “indicates that EVED economic backwardness might
the Constitution makers relied pris : on the discre- contributed. The Commitiee had ekt that in the
ticn of the politicians and administrators of the fulure valem; circumstances, the only practicable of
rather than on the courts to kecp the principle of classifying the backward classes in the siale was an
prefcrence within boundarics consistent with  the the basis of caste apd communitics. According o the
Constitution's overall scheme of  eliminating caste, Committes, the entire Lingnyat Community was socially
religious and olther discrimination, These peovisions lorward apd that all of Vokkaligas excluding
ar: an ezpedient hopefully a temporary ane—giving Bhunts were socially backward, With regard 10
SRR Neis s e s
ication. wer, | i not s5 2 s com
P that the backward classes should be subdivided into
|, Mossav, Stase of Korale, AL 1960 Ker, 355, two categories—beckward and the more backward,
' In the chge of Scheduled Castes andd -
Presidons specifies them by public e bt " Mam Cleniar, “aterie Sturubuithe fiv Bt
M1 (1) and 34201} respecilvely.  Only Parliament i empo- il Journal of the 8 Law lentingde 39
wered |0 imclede amd esclude from the Ligt, Purther, a2 66 (1961,

Arl.  3eali4) and (1% defise thewe grougs reapectively.

1%
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community was more backward., I i

e stunsdnrd of educetion in the community in guestion
comumypity was backward,
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Monetary grants were given (o students
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cEMImOA eérilerin shoulkl
soxinl backwuardness and
I difterent standards sre
il the classes Hsied as

be evolved for determindng
educational  backwardness.
icd fur hatlh, it is possitlz
ucationally backward may
nel b so soclally and viee versa, In fact the Supreme
Camrt In Balaf's caie actually chnsidered the two
e parately in discussing different eriteria for determining
siwial and ndul:m[nrurlf backwarlness.

On the quantum of reservation, the Court said that
the imterest of weaker sections of society had io be
nuljusted with the intercsts of the community os o whole,
The adjustrwnt of these competing claims undoablodly
wih 4 dillicalt exercise bul under the guise of making
a special provision, the stale could not reserve all (he
sotls pvailable. The eourt was reluctant o hr down
a definite vard-stick. However. n broad guidline for
poolicy: mokers was loid down in these words

Speaking geocrally ond in & broad way, o special
mﬁm should Be less (han SE Eer cent
inwch less thun 50 pur cent wou
upon the relevant prevailing circumstances
in each cose.

Applying the above guideline the court found 68
cEnl reserviilion for ﬁﬂm class, Scheduled Eﬁiﬁ
and Sehoduled Tribes gxcesive and  declared Bt
uresams .

Chose on the hedls of the Balafi case the Supreme
Courl in Jasardhan Subbaruya v, Mysore  clarificd
thit the Mabifl decision did mot affcet the vididity of
reservaliun made in favour of the Scheduled Castes
amel Scheduled Trihes, The suid rescrvation (13 per
ceni for Scheduled Casies and 3 el for Schedy
Hﬂﬂ]h‘mliumﬂ i be m:dkh“m.:mt :ﬂ“

| g ni u |
with rr[rriﬁu lmmh nmdeqh: n'}
the socially and educationnlly backward clasges.
i her for Scheduled Caste and Scheduled Tribes
Sparale pereentapes of reservations could be provided.

In the light of the Court's observations in the Balaji
vast, the Mysore Government order of July 1963 had
evidved o profession-cunemeans lest for identiflying
siiclinl wnd cilucational backwardness :

(i) A Tumily whine income was Rs. 1,200 per
anfium or ke and persoms or classes follow-
ing occupations of agriculiure, petly busingss,
II m';h s:nim,lnnlu or other -

nvolving -manual labour weore

sociakly unduulnultm.m héim
government listed oecupalions
ﬁvmlrihuriﬂ: to social backwordness;

1) Actual cultivetor ;

By mrtisan -

(v} Petiy bushiscssman

{¥) inferior service (fe. class 1V in

services wnd ing clasd): or
ivi) sny other occupstion iovolving manua)
lsbaur,
£ &l ni AL,

* AL PR O, |,
[T Wil 90,

[F1

The licrucy level smong the wlusses siated alave
Way lower than the genorul level of literacy in  the

sfale.

Ag rds the quantum of reservation, the order
bl for per cenl reservation for backwar
classes, IS per cent for Scheduled Comeg and 3 peE

vont for Scheduled

Here we find that the governmeny (ook into accaum
the economic condlion md occupation of ihe tamily,
In D, G, Firvwanath v. Governmenyi of Myslre,™ the
fomarvalion o 30 P oot ot e o sradss. of

per cen Banly for is
hackward :Ilm:a for admissiong to
in medicing fg wia challenped, oo the
busig that out of the four criterim  for determining
secially and educationallly backward classss, viz, ocen.
palion, income, residence and caste, in the case of
Hindus, the povernment had altogether ed  the
cnste basis ond hence the scheme sct out i the order
was invalid. In this case while determining the social
anul uhmlim:l.‘h:kwdn- the nmndn td the
“occupation” “poverty” lest oaly w togethe
inored the “caste” ond “residence™ basii, '
iy Bt g lf b g B
ed iy cann
v that caste in rclation 10 Hindus

&

i
a
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the Scheduled Vribes, Though it may be suggesied
(Bt e wider expression “class” is used in clause (4)
of Art, 15 ay there are communjlies withoal caste,
i i dnlcation Was 10 clussea  with costes,
vithing prevenied the makers of the Corstitution to
s the cxpression “hackward clusses ar cartes™."a
The justaposition of the expression “Huckwand Classcs™
“Schoduted Custes”™ in Ant 15 (4)  ulso leads 1o &
geasopable inference thal the expression classes i ot
sy vy Wil DOEes,

1o tune with the conspecius of constitutional provi-
saoma, “caste”™ and “clissed” cannod be considered sy mn-
mynious.  The Judge said :

If we interpret the expression “classes”™ as “castes™
the whiective of the Constitution will be frustrated and
the people who do not “deserve any adventitious nid
:.u-.- gt il fo the exclusion of l.'ﬁnlu who really

esvrve.”

I'his snomaly would not arise, i without equating
caste with class, caste is taken as only one of the factors
i detertintne whether @ person belongs to 8 hackward
vliss o nol.  The majority held that tnder no circum-
sance @ “class™ could be equated 10 & “caste” though
e custe of an individual or & group of individuals
might be cons'dered along with other relevant [sciors
in placing him fn 2 lar iclass, Atml"lﬂﬂﬂljd'.
Mysore Government's Order of July 1963 was upheld.

Justice Mudholkar whe constituted the minority on
other aspects of the Chirralekha case felt that “Castce
huve no relevance i determining what are socially
aml educationally backward = communities™ as thal
would go agalnsy clause (1) of article 15 or  clause
{2} of article 29, This is so desplie the non-obstante
clause in claue 4 of srticle 15.

In Pulafi and Chiteclekha the Court did not approve
of classification of u cate ar o whole as hackwerd,
Justice Subbs Rao in Chitralekha, had su thiat
if uny sub-coste was wholly backward, it m be in=
cluded in the scheduled castes by following the pro-
cedure laid down in article 341(2) of ihe Constitu-

i,

The interprétation of the scope of Mysore Govern-

ment's order of July, 1963 came up in severnl cases.
In Rumakara Shetty v, Srate of Mysore" involving 30
per ceni rescrvafions for admision o pre-

eourse, the Mvsore High Court held that un applicant

may be rded as belomging to sociall educa-
mﬂwﬁmmmu: §we

(i) he und/or his parents or elther of them or
his guardian in the event of his belng on
orphan, pursug or pursuss any one of

1he, &ff a IRIV
LR Tl E K

1

LUREHL T N S R )

ocyupations enumcriled bn  the Goveniinsit

onder, and
(i) thay totol earnings of  the income [rom
property, il any, belonging 1w the  parents

i

for in the event of the death of both of
them, the gusedion) of the applicant
wopethes wich the carnipgs and the incom
from properiies, il any, belonging io  1he
applicant, his brothers or ssters or other relu-
tives \iving with them available 1o the family
does not exceed Rs. 1,200

If any of the siblings of the applican do not
contrbute 1o the Tamily™s income, then his o
her incnnie is mol o ble for compatation.

“Family™ in the order wia coastrued 10 be natural
fumily and net Hindu undivided family becauss there
e families ol who are not Hindus but belong
to other religions such as Islam and Clristianity etc.

The court observed :

The word “family” used in hE CGoveornment
order is an expression which i intended 1o
apply to all persoos irrespective of the rules
of family jaw able to them. [f 50, the
st obvious i is that the reference

normal or natural fumily consisting

hushand, wife and thelr chikiren fiving
uL

g d on ihe besis of bolonzing to socwlly

and educatiopally backward closses. The coun iner-
he Mysore Government order of July 1363

a “mechanic” wos one who clearly answercd
the description of the word “artisan® and heace, the

petitioner should he comsidered lor pdmission n hie
belongsd to such backward class.
Humin ingenuity being what it is, the legal device

of adoption was resorfed o in order 1o tike advantaes
of the reservationg in favour of back-
the M Governmen) Doder of July

 In Shanthe Kumwr v, State of Myvosce® the
petirioner w‘?lm in adoption by his natural fother
at the age of gixteen years 10 his own wncle who was
mnd cconomically in & weaker position than
his father, The Mysore High Court held :

“Whalever may he the position in repard 1o
a bowv who has been given in adoptian 3 3 com-
paratively eacly agc like & or S veurs, In the
case of the petitioner who is stnted 10 have heen
given in adoption when he was about 16 years ol

LL T TR R
i, PRA(1) My L1 0.
o, 9T M. LI T




‘i< aid had all the whils imbibed the better en-
roamental advastoges of his  natural  Father's

Seting and vecupabion it js nod ressouable 1o holy
o the i i

and wecupatio
lmun.lmmm:uthﬁ. nt foker T
Sogld determine whether he
M educationally bockwarsd ¢ sl

Auy aher view would defisat the mim of reservation foo
suvil backward classey and whitle down ghe
T Ligge who suller from cuvironmesta)

L0 Swadfia v, 5. C. of Medica College the scope of
the Mysore Goverument's crder of July 1963 came up
tor krulmy which involved wdmission 1o Medicsl
Loileges. [he petitioner's claim that she belunged 1o
sovitilly upd edecstionslly beckward classey was  aol
soccpled and she was relused the boosfic of reserve
tor- Soc hid contemded that the uccupation of
Lathier us “purclit” fell within the category of

whe occupulion jnvolving manual lubour™ aad
was 4 petiy purobit having to do * parichoertks®
d4g wmisiaol huy o do.  Justice Chandrasheloar
the tmt of “predomicant nature” 10 decide whether an

lwbour, Evary occupation intelleciual labour
nuy ako hﬂv:mm. ‘l‘h.m.ﬁm:
proredl mriy use his hands in performing cerialn

and : the predominant character of his occu-
pative requires squdy aod of the

and Viedas, The Courg the wview
Seledibon Committce thai
nol invelve manual labaur

£

it

e

Li Subhashini v, Staie™ ihe Government's
order of July, 1963 which made reservations Yor ad-
rission 0 medical colicges was . Oine basis
ol slack agubist the onder was that it more than
SU per cent of the svailable seats were ressrved and

medical collepes were 750,

werd [ur cultural scholarg of Indiom

gﬂdﬂl ﬂn}:lm Columbo Plan
stodeniy ricklan migrating from Burma;

4 gtits fox ﬂhhi:ml&wn&'ll

T seats for LA MS, ond LUMS.; 5 sesls for

coming [rom Goa; 24% of the seats for children of
Defenee Personnel; 155 of tho seats for those who have
shown cxceptiona! skill and aptitude in sports  and
games ; 75 sculs as ceoiral quota for students from
olher slates, 1§ ony of those seats were not Blled, the

unfilled scals would be transferred to the
Ol of the remaining 'iﬁmm reserved
Schaduiod Costes and uled Tribes and 30
:::i::i;“ the sncially and educationally

358

Bowus a pued thet the tolal reservalions Tor
moupy ckocddod the Baloji limit of 50 per cent,
LI TR
AR, TR My, 21
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(1) Scheduled Castes/Tdbes
(n) Hsckward classss
(iil) Backward areas

(i¥v) Sporsmen/women
iv) Ceatral Governmeny nominecy including

20%
&
10
2

® R

®

from Jpmmo aoed Esshmir &9
() Women cancidates 1%
{vii} Candidastes Trom border aress of
Punjab %R
(viti) Childrén of politicel sufferers of the
reedom siruggle with Punjab domi-
cile 1%
(ix) (=) Children of defence 7
{b) Children of defence personnel
disabled
(c) Children of the personne of the
Border Securily Porce killed/ L:};
(d) Children of the ex-servicemen
lodisn Armed forces, u
With regard to backward classes it was that
reservation could not be made for any r casls
or communty because more
or less the cconomic condition of a family. The
Stz of in reply out the
o circolir letter Mo, WGI-63/6934  dnted
20th Apcll, 1963, hauzd by the Sale-
which provided that a whosg annusl ncome was
less than R, 1,000 should oy & backward
lamily and some communitics are socially looked
Mum,hr the poople of the State and whose-
il mse did not cxcew] Ra. 1 B00 and who
worg so declared by the Stale Government were also
s be pegurdod us  backward communities, The

ALK 1974 Pung. 115



Pupjib High Court held thay the circuls wmply high-
ligls af the aspeet of the backwardness of a  Ffamily
Isefave woch a lamily could be declared 1o belung to
a lrckwaord class. Such a classification was admissible
undis the Comtitution and could not be struck down.

The reservation for rosidents of backwand area. wis,
howiyer, declancd  unconstitutional,

Canifiekn es hailing I backvard arcis were re-
quited w sebmil along with their applications & certl-
ficorle rom Dipuly Commissioner of any other
desipnster] official (hay they fell umder one of the
I:_:juwin;-_ cat‘egories laid down by Puniab Government
order |

fa) A person who with the Gimily meambers hsd
ben residing in & village o wwn lor
paciond of fon vears and would sontinoe 1o
residy there,
ih) A perswn wiho had been residing i a villuge
or wwn for 3 period of less than ton years
bt wokl continge o réside on ACooung 4l
puinful employmend or, seibed  Dhere ol
retiteosent, i the sfoy wos ool less ihon five
yEars,
ic) In the case of a person who had been
restding in a village or fown i the sid arco,
the woial period of his sty of both pleces
would be counted iowards his ressdence i
that arca,

Thy coun striking down the classification for back-
wiarn nreas os unconsttutional said that the urdn‘r WL
based only on the ground of residence irrespective of
the cconomde circumsianees af the candidates. YA
milllopairg and 8 pavper living in such arcas have been
treated at par”, the court added.  The Punjab Govern-
ment ordey did ang provide o yardstick for deter-
mining the comparative prosperity of the residents in
the hackward areas, ence swch classification was
beld 1o bz vioklative of article 15(1) and could nod
be saved by article 15(4),

The Chitralekha approach was departed from in the
subsequent decision of (he Supreme Court in P, Majen-
dron v, State of Afcerei ™ The Court lud to consider
the validity of rulcs made by the State of Mwdras for
ihe seheclion of candidaies for admission to the firsi
* year [mfegrated M.B.B.5. course. Rule 5 clussified as
socially and educationally backward and reserved seat
for the classes specified in proup 11 of the revies
?ripur]]: 17-A o the Madtas Educotional Rules. In

5 case the petithoners challenged, among  oiher
things, the validity of Rule 5§ reserving the seats jor
backward classes a3 violative of article 15(1) becauwe
the list prepared by the stale was exclusively on the
hasizs of caste, It wos contended on behall of the
state that the Kist of backward classcs was miade starting

froom 1906 and was kept updated and that the main
t‘rillcn'l for inclusios in the Tist was the cocial apd
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cducational backwirdness of the casic based on DECups-
tiony pursucd by these codes.  As the memburs of
the casto as a whole were fowind (0 be sislly and
educationally backward they werg placed in the list
The Court also found that the "classes of  persins
referred to in Rule 5 as socially  amd wducationully
backward werc only castes. Howewdr, it uccepled the
contention of the state thal cach of those casics ns o
whole was socially snd cducitionully backward and
in view of the petitigner’s [aidure o rebul the state’s
plea and fo cstablish thay even one of ek castcs wis
mil as-i whole backwsed, it held rule § as valid ood
constimtianal.  The Court Torther beld ihot .

(A custe is olst @ cluss of citizens and |1 the
guste b 4 whole s socially und cducatiomlly
hpckwird reservilion cun be made in Javiar
if such & cose un the ground (hat ol is u
socislly and cducationally backward cluss af
citizims  within the meaning. of  Aricke
15(41.>

In the Rofendran  cuse the slate eonceded and the
Cogrt found thay rade 5 clossified certuin castes o
sisciully and educationally bockward und feserved scaty
for therm. This an e (oe of ity smouted 16 5 viols-
tiop of article 15(1) wnd rule 5 wus  volg  weloss

olecied by article 1504), The burden of prool M

ave been pluced on the state 1o show 1f;l fule 8
canve under the umbrelle of article 15¢4), The burden
of prool wus not satisfactorily discharszed by the slate
except that i indicoted that the main erhetion for
Inclusivn in the lst wias e social sl educatiinal
backwiirdmess of the casle based on ococupitions
pursued by these castes. To place the burden of proof
on the petitioner to prove thal the custes were m
backward was too difficull an onus in the absence of

the state specifing the criteria for clasifying the castes
pt backward,

The wpahot of Rujendran’s case wias thal costawise
classification was held valid for identifying social and
educatioaal backwardness. The criterion of  easig™
a5 the sole busis of chassification was rejected by Bnlnji
und Chirralckha,  But Rajendran without everrcling
these cases (b docs not st all refer (0 Clitradebia
npproved of castewise classification on the basis that
"3 cpste B alo o class of cilizens™.® Though the coun
Eives counienance 06 “'casts™ us @ basi ol classification
E::tu.led the whole caste is socially and educationally

kward, vet the ceurt does mo| amswer the question
as 1o persons not buckward in thar caste.  The diflicalty
In sdopling caste a3 8 sole criterion (assuming as a
whole it s socially and educationally backward) i
thay w in that caste who are socially and
educali y advanced may gei, the benefit of
backwiardnass,

Hridayas Narain v, Mobd, Shari™ desht with the
mioin constitwtional questions relating o the validity
3, L) an 101415,

8 Tor High Usur et £ o “ragig”
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af section 49M of ihe Bihar Tenancy Act and notifica-
ton Nos, AST-1005/55-10901-R, Joted e Tih Feb-
rary, 1956, of ihe Government of Bihar, describing
Hs us u backward commuanity.

I Paina High Court held that the counsel for the
cippetlint hud not boen able o produce any material
tor holding that Hojams (Hinds and Muslims) were
1 sovially und educationally backward, On the other
lund, the Court relicd on Mr. P. €. Rey Choudhry's
Cazciieer of Darbhanga District, ut page 86, whercin
il was pointed oul ¢

“The incidence of literacy among them
appuars 10 b very low but a few of them whe are
vducated have 1o up other professions ake,”™

Their vducational backwardness was thus beyond

on. Secllly also, there wes no data 1o show

tha ihey were mol backward, HMewck ihere was e

wrond Jor sriking down the wotification for the sole

rensow ittt s hd been described by their
CHLIE TERRE.

8. C. Swain v. Secy. W, & I Depre,  lwvoboed
challenge 10 the qy order for beasing oul of
ihe mn;d-ﬂd: Linds o ﬂl'r: Express Highway Mo, II for
agriculiural and pisciculiurul = rily wn
ammugl hasis o fandiess Hnrijuﬁ:l;ﬁ'-tmi:r:m: E:inl Biven
ﬁ: the Fishing Cooperative Secicties of the landless

rijans.

It was coptended that Harifans did not come under
e Scheduled Casies enumerated under the Constity-
tion, Unless Harijans come under the catepory of
“any sociully und cducstiomally backward clusses of
citizens”, the order would be a viclation of article 15
on the nd of discrimination based on cusfe ws it
was. Fuorther, there was no evidence nor was there
amy presumption that Harifens as a class were sosially
ond educationally backward. !

The cowry held that there was no caste os *Harijpous',
There & no defibition of ‘Hurijan at oy This
term s of recent vnigin—iowards the middls of 19205,
the [ather of which was hMahatma Gandhi, According
1o the Lexicon (Bhoshakosh) the caste Hindu who
louked down upon the non-caste Hindus took some
of the casics as wntouchubles and thar comprised this
calepory. 50 Harijant are people of those castes whom
the mon-Harijans. or the caste-Hindus or Sabarna-
Hindus viewed as unouchables, 1t follows, therefore,
that Hurijuns is not a coste but o conglomeration of
people of diffcrent castes who were ta 1o be un-
touchables by the Sobarna-Hindus. The arpument.
iberefore, that & classification like Harijan Wi based
o casle, wat nol eofreet,  The werm, "Harljan carried
with i something more than the concepe of o coste.
The imterveners ia the instum writ petition Bad averred
in the afidavi that the Harijans were landhess labows ers
culiivating the lands of others and had fiormed & sochely
W evolve wiys and means Tor ahelr emploviment,  The
court found 1he svidsace suflicient 1o infer (hat the
Hosijans belonged w0 backwand classer.  The coust
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also went o step (wriher adding that it could  take
fudizinl wetie of the fact that they were backward

soclilly amd cconomically.  The court upheld the
guveriment wrder.
In Stute of AP, v. P. Sagar™ howeover, 1the Suprome

Court invalidated the castewise classification made by
the State on the basis that the Staie had  failed 1o
specily the eriteria on which it bud made (hat classifica-
tion.  Ordend of the Government of ‘Andhra Pradesh
regilating awimission o Medieal colloges and mak
resertation for socially and educationally  backwa
clusses were challenped.  In the instant case Justics
Shah on behalf of (he Supreme Coun refused 1o
s Bnal the stulc’s wvarnient o the afidavit sl
obsgrved (—

Whon i dispule bs ruised before o coun 1l
a particular lnw which is inconsizient with the
guarantee sgainit discrimination b valid on the
plea that it & perninibed under cb. (4) of Article 15,
the mssertion by the state thot the officers or the
Sate hud ke’ inlo consideration  the eriteria
which had been wdopied by the cours .., of
thal the suthoritics had octed in pood faith in
determining U socially nnd educationally back-
ward cliss of citizens would not be sufficicnt 1w
sustain such clilm ...... By mere wsseriing that
the law was made afier Tull cunsideration of the
relevant evidence and criteria which have o bearing
thereon, and was within the uxceplion, the furiy-
diction of the cpurts to dtermine whother by
making the law o fundamental  right has been
infringed is nof cxcluded ™

The S:Scrcnn: Courl in this cuse upheld the decision
of the Andhea Pradesh High Court iy P, Sagar v, Stare
af Andlrg Pradest™ ond 2 with the lotter’s view
that no enquiry or investigation had been made by
the state government before preparing the list of back-
ward classes coumerated in the fuwmmr order aml
the Seate hod hplnrml no materinl before the Courl on
the Basks of which ihe list wag prepared.

Shah J. further puinted out it the espression “class'
meant @ homogenous section of the peo

together becwuse of cenain likeness or mﬁinpn Lraiy

and who are idiutifiable by sume common altributes
such as sttuy, rank, occupation, residence ina ’
race, roligion, and the like. In delermining whether o
particular scction forms o cluss, caste could not be
excloded shogether. Bul in the determination of a
class a test solely based upon the custe or eonmunity
would not also be aceepled.  Parlinment by amending
the Constitution and coacting elause {4) attempled to
halanes as sgelnst the right of cquality of eitizens, the
special necessities of the weaker sections of the ?cnpk,
by allowing a provision 10 be made for their yance-

judge said that

menl. Reterating Buluji principles, the

the criterion must nor be hasey salely on

ra, caste, wx or place of birth and (he h:hm
VALK 1S, 10
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being socinl and cducational mnst be similer to the
backwardness from which the Scheduled Castes and
the Schedaled Tribes suler.

In the Sagar case the Supreawe Court had a good

umit lumumtlb:!,hu i on Halafi  amd
m_ﬂ caics by Rafendran E:msm But what
the court has done in Sagar was to invalidaic castewlsc
classification of buckward citizens without distin-
guishing Rajendean. Further, cerinin observalions ol
the Coert in Sagar (end to make the confusion more
confousdal b quu-liuul:wn contradiclory slalzineats
from Chivalekha aod Hajendran respectively. From
Clumralekha :

The  justaposition of e ecxpression
“buckwaird classes™ amd “Scheduled =Caste™: in
Adticle 15(4) plo leads us to a reasonoble
inlerence tha: the exprission “Classes™ is nol
syTnymous with custes.”

From Rogeeolean :

Bt i miust mol be jorgoiien thal o casic o
ki w elass of citizen.” )

Aller “",.‘,"“‘R"” nhove m‘:i sluleneenis the Courl
cuncl that I'Lﬁﬂrln*m 21 no depariurg
the eprhier Cuses™ The way io reconcile ithe two
caseh—Raferlran and Sagor—is that in the lormer
“eastes” classified oo “backward” were clussified on

the basks of their buckwardness and not because they
were “custes” us such and the state had wced
evidenoe in & of the by it

bul in Sapar the siste had failed to produce evidende
in support of i order.

Memi cume the decisiwon of the S

I, Puriekwriipen v, Slafe of Tamid Nodu™
iecsion unitwise disiribotion of weais for the
(‘ulhﬁm was  mvalidated as violative of
gl 13, Neveothedess, reservation of 41
sittila for buchward clusses in hledieal l.'_"w
Stute wi Tomil Nadu, was held 1o be w

bist of buckwand clasies pr on the basis of caste
was' approved as vald on the authorty of the
m Rqrmﬂrw. Jusiice e, on behualf of ithe Court,
though cited Balafi and Chitrolekha 10 the
nmion. of the Bochupin) st momeand

erisint
uhserve that, A castc has always been B

of R m:.mukf-h ch%:;mﬂ Sackwacs

A o, that classes

win The Pmsks of caste b the parview of articlh:
150(4) ¥ those costes are shown to be
pllaat backward. He also referred 10
ippard of Rackward Clatses Commbszinn
Kulelkar Commissipn}

Court in

.
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in the Indian Socicty. The lisl of backward clases
impugied In this cosc was the same as that in the
Rajeidriin cuse whersin cerisin castes wene classiBed
as socially and cducationaily bockward on the basis
of occcupations pursued by them. As giated nlready
Rajendron was referred (1083 authority for the decition
in this case, The coun forthes led (hat the peti-
tioners had also not dischurged their onus 1o prove
that the eescrvation for baockward closges made was
ol b accordamnce with article 1504).

In tle: Emstanl cos2 candidates of backward classes
had secured abour 50% of the scats in the poneral
pool, There ore, the judge also improssed on the stz
the peed (o revise the list of backward clases in the
light of progress made by such classes socally amd
educatinally.”

The reservation of 41 per cent for backward classes.
Schoduled Codtes and Scheduled Tribes. was held 1o
be ot excessive,

In . Sardool Singi v, Madical College® petitioners
wha were candidites aod who had  been  refused
admission 1o medical colleges in the staie of Jammu
amd Kashemir chablenged the sdmission of some of the
respondent candidates on the basis that such admisiions
were not permissible. umder artickes 14, 15 and 29 of
the Consinutsof.

Reserution for the Scheduled Cadtes and Othor
backward clusses were mads in the [ollowing manner ©

(o) Permanent Resideot Scheduled Casic 5%
(b} Permanent residents of Ladakh District 2%

Among other things, it was contendezd that rescrva-
tion for persons belongi to Ladakh or o the
Scheduled Castes was also not r. This argumeet,
was rajoeciod becouse arlich Ig{ll} specifically autho-
rises Uhe State wo make special providons for the
advancem-ni of socially and ¢ducntionally beckward
classes of citizens or members of the Schedubed Castes,
In the instand cose the Governownt had indicaled ihe
data on the basis of which i reached the conclusion
that memabers belonging to the district of Ladekh and
thase belonging to the Scheduled Castes were beckward
clusses of citizens. The materials on the
which the notification of the povernmeni was
had not been challenged, nor it been
the sutisfaction of the court that persons
Lidakh were not backward, The
on (P, Rujendran ¥, Sate of Madras) wherein reser-
valiop on the ground that coriain candidaics beloaped
o I_Ezlimhr districi which was backward was apheld,
providegd the rescrvation was not made purcly on the
besic of the place of birth. In ihi= conncction  the
juilge soid hat Ladokh wies only one of the distrbcts
ol fhe State and the eltigens i thal orea
hatd been deelarcd by the Government 10 be socially
aml edusationally hackvward 50 v o come within ithe
prostection piven by Are 1504) of the Constitition of
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limdi 1 D, e feseivativn nude by the Govermioent

T caadidotes from the Ladakh district i membeds
il the Schesluled Castes was beld 1o be valld and could
mil by strock Jown us being vivltive of articles 14,
15 ar 29 of the Coastitution,

Asoa seguel wothe Supreme Cuourl decislon in the
Sugar case the Andhrn Pradesh Government s=0 up &
Uuackward Classes Commission lo determibe criteria
o be ¢d in classifyiog backward classen in the
Sute of Andhra Pradesh, The Commission wis
Foquired b hmtmm and determine (he vorious
[TETHTET ru;u.unllnl pn';lr-u'l-im al Hﬂ I! hl:l.‘“:ﬁ
classes  fur reseTvation

LTI unrl llc:m for
povernmaent service.  The mnmn aﬁu
in 1970 w the Government and rw:rnnmdnd
ist of 92 classcs, which in ity opinion were socially
ud ulum-umlt;r backward for whom reservalions
have to be mode. With to social backwardness
the Commbsion after muking an exhaustive study
thrugh questionniries and personnl visits, of the trade
W ocCupations, curried on by the n§ concerned
amel wiher alliod mwtters, indicated thal omly ihose
bebonging 10 @ caste or commuonity who have tradi-
tiomilly followed unclecan and undigm n

could be grouped unter the classification of ward
clisses, |1 particularly refurred o the general poverty
of the closs, the occupations of The class of e
sakure of which js considercd inferior or at

undlignified or unremuperative or which does nod earry.
influcnce or power and cacte in relation to Hindus,

Aw regards educational backwardness the Commis-
sion inok into account the [act that the average stadeat
population in classes X and XI in the Stste worked
out to about 4.55 per thousand. On this basis, it
voncloded (het communitics whose student puwilllm
i Ahese clusses b5 well below the siale average,
v o b vomsidersd a8 educationally  backeard.
T Commission recommendod 30% of scats 0
puersinr dlonsing o bockward classes. On the hasis
of e Roegon of the Commision, the Governmeni of
Andhry  Pradesh  accepied  the  following  eriteria
recomitended by the Comisskon

i) The peneral poweriy of the class or com-
muni'y pq 8 whole,

(i) Oveupation of the clsts of people the nalure
of which must be inferior or unclean or
undignified nod unremunerative or one which
docs not carry influence or power,

(i) Caste in relation o Hinduas.
(W) Educutionnl backwardmess.

The state government by GUO. No, 1793 I|un
of September, 1970 made o reservation of
of the seats in the Medical foe h::liwird -:lm
enumeraied iherein on the bexis of the report of the
Hackward Clesses Tommission. The reservation fos
Scheduled Castes and Scheduled Tribes was 14% and
4% *ﬁﬂﬂiﬂ'!- Thus, ihe toisl reservalion
Wil .

iy order wae chullcuged im the  High Court i

Asidhirs Pradesh  which invulidated i, o the bus

that the thmi-uul D classificd un'rlpn s buckwund

clusscs main unlhhlh-.ﬂl:mtctm:h,mm:ry
io the Pdl:‘ plnqbanhﬂ.li in lhﬁ Mhm by

h.upmur.- (L1114 lpﬂ:n preme Cunul

il;l ustice Valdigl reversed  ihe

in. Siate of AF. v. Balares™ and

lﬁhh: Andhra Pradesh Backward Classes Com-
mission's determination of social nod educationh] back-
wardnem, He survoyed the salien) recommendations
of the Commission and hcld thag i o caste wus wholly
soclally and educutlonully backward, lis inclusion In
the backward clusses by iheir caste name was not
violative of amicle 15(4). He abo obscrved ;

It should not also be missed that a caste s
plen 8 cluss of gilizens and thai & caele st much
may be soclally and educa backward. 1If

after wollecting the nocessary it i fuwnd
dmnh.m.:nnwhnlah lndudum
tionally backward, in our

mide of such persons will umhuphldnu-

withstanding fact that a few individuals in

that group may be both and educativually
phove the loverage. There is no galossylag
there are pumerous castes In the

have to be muode the Stale a5 charged in
Article 15(4) 1o rid their interest®
The Court refe with its obtservation |n

the eaclier case of Trilekl Nath v, State of Jammyw oned
Koshmir® om the scope of article Iﬁ-u:— ing o
reservalion fur backvard clitaes in
In that cosc the Court held that 1 mu-nhmn{qn
enlire, caste or communily may in the social, éeconomic
mﬂmmumﬂﬂmﬂnﬂmmﬂ.h
ward und may be on thay ascount be ireated os
ward closses, but that is nol beeause they ave
members of a coste or community, bat becase they
Torm @ clavs, Therdfore, assuming that & list of Im.t-
wird clusses is based exclusively on caste, if it is clear
from e materials and reasons given by the stale that
the mi.r-:-:mt:irr-:thlhr and tionally backward
i inclusion in the Tisi of backward clesses s pot
uneomsiiutional.

I-ruHmwlIr:mT;tm af U Fﬂ‘: Pradip Tundun® forvoly-
reserval seuis in medicul colleges of UP.
for hifl, Uttarkhand and rural areas, Chief Justice Ra

o behall of the Supreme Court, e
use of prohibited groonds of di.-:hﬂmiu spch m
mce, religion or casie for of determining sx'al
and edocwionsl hockwandocss would stultily ihe pro-

hibition of discrimination on those nds in article
151}, In wview uf this prohibition in aricle 1501)
oWOWE R i . .
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and the griphusks i dlissss o artiele (54, e
sociilly and cducationally hachward classes ol ciigein
ur¢ groups oiher than groups besed oo cmsio . liv
Further said that classes of citizens Mot o Bomoge-
o group of ¢ with so= ¢ common TRils and
who are identiiablbe by sonw o silnibulcs.  The
homogeneity of the class of citizons b socka] and ede-
cutional hackwardness, He vmphusised ibe soonaniy
chema In backwirdness |

Buckwardness Is judged by cconomic basis
that esch ve hes s own messurable possi-

biligics. e maintenance of human oombers,
standards of Lving and fixed propecly. From an
coonomic point of view the classes of citizens are

backwnrd when they do pot make cffective use of
Fesnurees,

The lscts af this were 1 There were in all 758 seuis
b the six medicd] collcges of Uttar Pradesh.  OF those
26 had bheen allotied for nominess of me Unkon
Crovernment, The remaining 732 seals were lo be
filked up by the combined pre- list. By different
orders issued by the Stale Government o number of
souts were rescrved for various classes |

(i) Girl candidates 20%

iy Cumdidates from rural arcas 125

filiy Comdidstee o hill arcas 306

fiv) Cnrdidotes Trom Lok hsnd
Division %

iv] Cusdidutes belomphng o Seheduled
Canes

iwl) Cundadaies bk 4 ehwduled
Casies from nreis © &id 3

{vii) Condidaies belonging to Scheduled
Tribes 1%

Tudal 49%

Comequenly, 368 sests remained 08 geperal scafs
whmmwrltul 1o 51% of the total number of seaiy
opermrto the Test :

On challenge before the Allohabad High Court, the
Court in Subbash Chandra v. State of U.F.” uphold the
reservation. ‘With regasd 10 rexervation for candidates

LU TR

AR 1T AR 28R decidad mlﬂtﬂilri% I“'mfrﬂ:'z.
Kunsmw v, {ibedrsing g e Al r
P.:'-H.ul et M 0-09TN, phe Allslssbad High Cowsl gquashed
g cessry i jn Fevowr of condidaies Frwm hill snd el
secas. Tl theig wa jussification for regervadion of
gandidaves from Unorkband, e wme oould oo he il
o pesprvarion fow Wikl argny odher than Thiedkhand and
rural Srean,  Ap ﬂ'{. Sty looamaler deciion was no
evien reférigsl s m ‘ot in il Kumar which inviged
e caumiic coanmcnl of the Seprome Court in - Proelip
Tiamal sy st b0 the B lowing manner,

o i
3 kein] & el
'l!-":lﬂ.lt. rﬁ.l.F‘. 1975 S0 560y 565",
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o rwriel s, bl wrens and Uttarkiond divisbon,
the court staicd that the eitizens of thaose arons formcsd
sociully wnd eduentivoully backward clusd of eitizens.
49 per gent reservation wis held w0 be not excoasive,
iy ol to the Supreme Court In the Pradip Tawdon
wisg™ Chicl Justice Ray uphel® reservations in medical
colleges Tor persona froms hill and Uittarkhand srcas
in U.P. He felt that abdence of means of communics-
tions, techhical development and educatonel fucilities
kept the poor wind illitereie people in those reimole and
sparssly populoted sross backwird.

Chiel Justice Ray, however, invalicated resecvaimm
of scais in medical colleges for rural oreas. e
repudiated the srgumuent of the Attorney-Gencral thi

veily was one of the chemuents in determining so.ial

The proposition thay yursl populstion
was pour and urbun lation wal mot, wis not sub-
stanliatcd by fucts. o sald thut the rural population
coisisting of B0 per cent of the 1woial ulution of
LLP. was heicrogencous in character that wot ail
of them were socially and :dul:'ll.‘.umlll; backward.
“Fopulation cannot be o class by itself.  Rural elenent
does ml muke 36 class™.® The poor marks obiamed
by the rural candidates was oot o valid crilerion o
deteemining  social and educational  backwardnes.,
The ndmission of 85 candidates [romy fural arens into
the medical colleges in the instant case bore Lestimuny
of the high standards of education m  rural areus,
Also, the spocinl neod for dociors i ruml arcas did
got render ull iho people in thoss arces hackward,

As the critesion of of binh in  rural aress
maide the “basic qualification™ it was held that the
clagxification violutod articke 15(1).

Chief Justice Ray also held that the onus of
wis on the Siate 1o establish that
sre for sociully and cducationally backward classes”.
This amounted 10 a repudiation of the rule i
and Boireni cascs which required the petitioners
muﬂmmnmhm%&iﬂﬂm
wits Aol buckwurd—n very burden

§ employed in the classification
and educational bockward classes.

The Supreme Court in this pearily
[ reservalions in T of hill and Uttarkhn

nd
wad {resorvations in respect of
um;lhnﬁlhhl'nld Court judgement in Subhath
Chandra v, Sfate of LLP®

Another Supreme Court decision of recent

wits K. 5 Juyairee v. Siate of Keérala® an cil-shoot of
the accepiance of the recommendations of the Kerals
Backward Classcs Commission (Kumara Pillai Com-
mission) by the Kerala Government. This Commission
wos el up in 1964 and it submitted its report in 1965,
The Commibssion sdopted 8 means-cum-caste

munity lest {application of income test within the

" Saprg sl 42
oA LR, 1973 5.0, 30 o 368

L AULR. 19T AL 293,
WA LR, 19 500 21,




;

classes ) recommended that people in
who are of families which have an
income of less than Re. 4,200 per anoum
pources and which belong to caste or com-
stated in Appendix VI, constitute backward
: Eerala Government apreed with the Com-
's recommendations bup raised the Gnancial

initially to Rs 6000 and pently 1o
L 10,000, 'i'hm: povernment orders were
ir3 the Kerala High Cournt. In Shamesm w, M

Cdllege, Trivandram,” the single Judge quashed the
povernmend order holding that ir tive ol their
cetnomic slatus all families from the ward closses
weere entiiled to prolective discrimination as “the 1est
of cannol be the determining factor of social

p

la

il

ness”, The ceiling of By, 6,000 was also
held 1o be arbitary. However, on ], the Division
I!m:ﬁm‘llumHighEnmm te of Kerala v.

Krishna Kumari® reveriod the decision of the Single
Bench and i the government's order. The High
Chrar held that cconomic backwardness plays a part
irt socinl and educntional backwardnesx, So
of economic standard is 8 relevant factor. In
of (he Chiel Justice Nair | *

The real question
huqkwlrtlnﬂ!.niﬂumlurunltin;

view

ke howrver, Laofle Charke, v,
Fﬂd’hnld\“kr‘:mﬂh
o besl teid by the Kumsm Pilisi
In rhin cose, the petitionss, 3 Poade
inoome wos lesa than s,

| the grownd ihat eemdbers

e o) Rt that B By

lex i
Ini'piny ~Tt was i o the Lak o
deserrined
WOATLR. 9% Ker. 54

RLOATR.ISTREC 13N,
[E=— A W i e O
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for admission to
ajale wore

admission in B. J.
refussd admission following the rules.

Rule 4(d) provided as follows :

The perce
College wiﬂﬁ?

Categories Percentage of reservarion
I. Scheduled Castes

aind Mav B
e B h udhas 13 per cem

., ALR. 1976 Ker. 54 at 60
BOALR. 1972 Bom. 242

nlunhmgmduumm




Sheduled  bribes  ocluding  those 7 per coal
rulside speciliod areos.

3. Denolified tribes and noomadic 4 per cent
ribes,

4. Other Dackward Classes. 10 per cenl

Beserved seats remaining vacant in any of the above
groops for want of studenis in thar group should
tor other gruupa.h-im if tho p:m:nl;:f:di?nl :‘th‘-ﬂ ar
group excecds the porceninge prescri r that group
p:w?&ﬂl that the wial percentape of the séals dpes
e exeded 34 per cent af the fotgl scats for e kweed
elaazes. These seals should go to the members of the
general public only when backwan] class students Irom
aoy af e oghove mentioned group are not aveilable to
up the keas. The above perceiifase shonld be
irclusive of the murnbers of sindents who ger admission
an neerid and showld por be bn addiion o ([

Ooe ground which was d by the petiionsr was
that the rescrvalions made for (he scheduled castes
and schoduled iribes and backward classes on the basis
of the prﬁutmou of these communities to the
populntion of the Stats, a5 stated in the afidavit Gled
by the Sisle, wag irrational, and fucther that the

ification of the other backward classes on the
basis of castes was | [. He contended that the
provision in rule 4(d) the reserved seats remain-
ing vacant in any of the reserved group for want of
students in that group should go to the other groups
of sehediled castes and ﬂhuhﬁ tribes mml backward
closses, was olso unworkable and irrational.

The High Court found no substance in a

of those

rontentions. It was possible that some mods
nfr:m'ﬁdthe scals t be ad buot it could
not be tiat the basis of the bon of
by the Government of hira

in reserving seats for scheduled castes and scheduled
trfbes and other backward classes on the basis of the

fagy census was In nn;amunner unreasonablz, The
court relied on the Halsji case and ying the
prin¢iples enunciated therein to the facts of the present

cage, found that the Governmemt had adopted an
objective and just test for determining the proportion
of seats 1o be reserved in the medical collepes,

The petitioner furtner submitted that since the rest
af the population of the State was not concerned with
the Shivaji and Poonn Universities, it was illogical 1o
adppt the basis of the proportion of those communities
to the enlire population of the whale State in
delctmining the proporinrn of seals to be reserved In
medical collepes in the areas of Shivap and Poona
Universities. The court found nothing illogical in it
Retervation was permitted under Art. 15¢4) for the
backward classes. perhaps there was no better basie
for =uch resevation E;rr the propariiom of the
population of the hackward classes to the whole
popilation of the State, T would he (ot
ppreasonnble o expect the Slale 1o fake a separaic
Censs of the backwnrd elavter population onk of
the arcas of the two universities or of each of the

I'3G

Umiversites m the whole 5tata.  The conlention @l
the petitioner that the rest of the population of the
Grate was ool wmieresied in the sdmissions of tho
medical colleges st those two Universities had 1o be
rejected because the Government of Muharashira was
justified in adopting a wniform rule of reservation in
respect of all of the State; and i it had adopted
a umform on the basis of the population, there
wis ing in it which was ircational or was hit by
Article 14 or 15.

It was further contended thel the reservation of e
aeats to students of these communitics was also vitialed
by the fact that they were qualified 1o apply for
admission even if they got 40 per cent marks 23 againy
the minimum of 45 per cent prescribed for other
students and thereby the Government instead of

adv the backward communilles was entour
them 1o jess  advanced tham the others.
argument i the wery purpose for which

igmored
Article 15(4) was emacted. Omne of the ways by
which the conditons of backward classes could be
ameliorated is 1o make studants, who get even acme-
what lower marks, 10 be eligible for admission o
medical colleges; and this must be considersd as a

measure  in odvancement of  (hes: backward
communilies.

Similurly, the conteotion of the petitioner that the
rfle af =B:r:31Mn~g forward the vacant seats in a particular
group 1o groups in the backward classes was
umﬂf&ﬂmﬁd 0o l:.ex-i‘:mhﬁuun:. Rﬁ 4(d) was
very and reasonoble and eas application
m&mp‘mﬂmdinmghm i
and educationally backward classes of ciiizens and
scheduled castes and schedpled iribes™. Under the
rule 34 per cent seats were reserved lor all the four

together and within the said 34 per cent szats.
ther & special provision was mede for flling up
vacant seals rererved for any one of more of the Tour
groups by throwing them open to studen's belongin
o the r:r:liini:f groups. Al the four groups §
one category of socially and educalionally backward
citizens and they were to be given arcnce.  There-
fore, provisions weres made for fll VaCcant scals

;lmu]ﬁmlhn scats reserved for them,  The sub-division
into four groups was made obvisusly only o
allncate the reservation 1o the fouwr sroups falling under

the ong of sccinllv and tdmﬂmlllL_]h:t-
ward citirzens a0 that the comparatively hier

“ludents in one grodp may not keep oul the swedepts

of the other groups. This was permissible unde
At lﬂ'yjfu{ the Constitution n.l-rr-‘--l|= eanthtent nwi!hr
Art, 46 which requires the Siate “w promcte with

1 care the educatibnal and t:;«mﬁmcmu o
weaker section of the people. and in particular,

of the-rcheduled casics and scheduled tribes™  The
petitioner could not. therelnes, challenge Rule 4(d)
on the basts thet after reserving seats for each of the
zeoups, it fusther made specin] provision for the henefit
of those groups by throwing open (he vacamt seats in
ane gronp for students of the other groups or op (he
grounds fhat vacant feafyr in any of the four g
shiowld be thrown open o all Stedents on meril withenat
making them aealn avidlable to stndents helanging 1o
the said grrops, :



il. Quantwe of Kerervativn : Whea Excetsive 7

"The quanium of rescovalon 1o be made is ]Jr'rmlﬂlj'
a marier for the stale to decide. However, il should
not be excessive, What i the limit? The Suprems
Courl in Balefi's case™ while siriking down 68 peor ccnt
twtal resecvation in favour of Hockward Classes,
Seheduled Castes and Scheduled Tribes aptly obscrved
ihal a speciol ovhon envisaged h{_':nh.'k 15(4)
must be within ressonable Tins. interchls of
weaker sections of socicly which are to be protectod

the state have to be adjusted vith the interest of

community 8% a whole, The adlj.;:mni al those
cimipeling 5 is 8 complex fask but,

o under the guse of making special prowi-
s, ¢ osiole reserves practically all the seals
avail-ble.... .... thal cleardy wouid be mub-
vertiag the object of Art. 15(4). In this
definiicly what “Hl:- iersposagli 5t

wou a provision
to make spenking Eenerally -3 in & broad
way a special prov should be less than
50 per cent, how much less than 50 per cont
would dJdepend upon the relevant prevailing
circutnsiances in each case,

Accnrdingly the Court held that reservation of
Ga et comt made by the i d order of ihe Mors
Clovernmenl was - violative Article: 15(4) and as
sach was “a frond on the constilutional power
conferred on the Stale",

A schome i for excessive reservation in
fevonr of Hamjans, vaus and backward classes in
"lha)mal of riverbed Tands was challenped in
[hah Cliatirbimir v, Srare™, A Government
oot g o By gl e o

Tils [ al oihers
alter ﬁmm of the existing order reganding the
of such lands by public anction. The priority
Yor disposal of such lands were :

(1) Bowa fide agriculiurisis of the village holding
1ot than § acres, preference will bhe
Eﬂm to Harijans, Adivasis and Backward
msscs people.
Holders of land adjvining Oer Bharha Iands
Lind less than 16 acres and who in
the collector’s opinion have a genuine need
of additional land« for maintenance of (helr
familics inter ge preference in this case also
will be as per (i) above.

Co-operative farming societies of H
Adivasis and Backward Class pmnm."ﬁlm

L] & ']
Co-operative hmﬁi socicly -:mj.ming of
Any of the haaldbe

¥ Iﬂﬂﬂh’ i under the Water

The Gujarat High Couri held that ihe efect of
thote clayses was nol o make a special prowision for
o ALW I SO, B8
s Efan 683,

WU G LR SR ST

(ki)

{L1)]
(iv)

(v)

1

spall Jund bolders o lopdléss people who nced the
land for their maintenance and wha could not bid at
the public suction as against rich people. The whule
clussilicolion was based wn wo esseatiul princi -
that 1bc jodividual would be excluded hmhgm-
Eru:miw socicly and by un individual member af
arijans, Adivasis and Backward eliis . Tha
state did not produce oy bat even though the Sisie
had besn given proper opportunity to file an additional
ulfidavit of persons who were regarded as backward
cluss and Tor whose bonefil this reservatlion was
soupht tn be made.  ‘There was, therafore, no material
whitever 1o indicaie e calegory of “backward class
ﬁmph“ s understood in the relevant Governmemt
esolution, Besides, the reservalion was o excessive
&t in cases of Harijans, Adivass and Backwanl Class
people thut they woull complélely oxclude boma fide
agricullurists having no land or having landicss than
gmwm‘:}d hli'n;flﬂ:n otherwise under the
rsl calegory priorily holders. Almomt all 1he
100 ceol land would go 1o those Harijana, Adivasis
and inckward a3 and the rescrvalion woukd cease
o he a rescrvation within the meaning of Aricle 15(4),
The Government order was held to be uncosstitutional,

Excessive reservation in favour of Scheduled Castes
and Scheduled Tribes in the settlement of panja
was struck down by the Patna High Court in A bl
Latiff v. Slare.® ‘The Bihar government had issued the

Tk

i)
. be dope Tot
among such suimble eandidates ng?
winner would get the shop,

Scheduled Caste and Schedoled Tribe
candidates showld not be rejected u;pt
after careful con<ideration of the matter,

The application of petitioner, whe was onz a
the 39 applicanis, was rejected ond he i
writ in the High Court of Patna for “ﬂﬂ:ﬂ:ﬁ
government o incorporating the guidelines.

. The court held that Article 15¢(4) was noi

independent or substantive cnactment but was ﬂ
ex Jor @ qualification to the main gugrantee
under Article 15¢1). , i1 was nol possible
to wlerpret Article 15(4) fn such & manner s 1o
testory or aullify the puarantee under Article 1501),
It was hnrmth:inltuﬂﬂthrmiﬂl}'ulwhﬂl!
was served by promoting the advancement of the

§ e — ——maz

O ER, 1 e, B8,

(i)




wealtr elements ol thol society that Article 15(4)
suthaxiseg specinl provision to be made,

Tk net effect of the I's order was 1o
exclude candidates from all other communities in
situmSons where there wos a & candidate be
to Scheduled Costes or 5S¢ Tribes. i
lmnMndtﬂler::ntrﬁuﬂﬁunﬂh’r:hmm
warcinted under Acticle 15(4).

1L No Degrees of Backwardness among the Backward
Classes

The question whether it is  constitutionslly per-
missitle to sub-classily the backward classes on the
basis of relative backwardness came vp for declsion
Buolafi's case™. [In that case the Mysore Govern-
menl's order of 1962 had divided the backward classes

r the backward clossey, Begides
provisian nol for socially and educationally

backward classes, but for (he claszes who were .
ml.mh_ i backward to the most  advanced dmum.
was nol warranted uader Article 15043,

In V. Raghurawnily v, State of Andira Pradesi®
m&ﬂ:ﬁmm the applicants I:-ulu:m:"II I o
; applied for admizsion to l:fﬁml
Colleges. They were interviewed bul were not selecied

on the hasis (hint & maximum of 15
tofal number of seats nJJnl!t:.?lnr tha ETr:in:I::InE

wis exhsusied by the other applicants from bazkward
clusses who secured hipher marks than the pelidoners,
though in fact they got higher marks than the two
ALR. 1963 5.C pag.
"--'--:ﬁ-:- 1960 Mys. 338 thiv case ln discussed in deiall e

wOALR. I95E AP 1265,

132

mcnmnngmdu.tlhumlt.mhmnlmtd
by substituting words “minimom of 15 per cent™

far the words “maximum of 15 per cent”,

In P. Sudarshan v.

State Andhra Prade
riz-Hall id o

decision) which involved similar facis
wamuly  case  Chiel Justice Subba Rao
such government order invaid as violative of
Article 29(2) pointed out that the rule should be
evolved in such a manner a8 to protect the inlesests
of students of the backward classes withoet simul-
tancously causing prejudice 10 students of other com-
munities, The judge suggested thag  this could he
achieved by pooling all the candidates together and
putreniecing minimum seats for the studems of back-
ward classes. By w:}lgl' illustration, if 100 applicants

]
as

wete 10 be admiited 1o the Medical Collage,
mmH“b:nul':julﬂﬁ:ﬂﬁd; nl:':er of merit E;ﬁtruﬂ
mors the eandidaies belo
%"i‘ﬂ:%ﬂ ﬂuhd['?n uiﬂm-.-; o migm
1 fell short of
nomber they would be EEF t; o

10 other communities,
students of backward closses
justice o the forward anes,

In Kawmakrishng Singh v, State o
Aalafi decisfon) two orderss of .
mﬂﬂ”h May, 1950 and

Mysore® (g pre-
Mvsore Emrmﬁ:nl

22nd July, 1959
classes and their I'E!lll'\'nli:l? for .m“ﬂ;lgﬁ

lo professional colleges were challe h i
backward elasses included 95 per mlﬁdnf ll?pij:ﬂ:
Uiem ol the Stote and el communities and castes of the
Hindus other than Brahmins, Banias, Kayastha and
all the communitics in the statg Anglo-Indians
and Parsis had been included in the ﬂ

The tﬁuﬂdn:hldﬂuﬂmpermllwscm“lm‘
Enlulndﬁ:hdul:dehulndlipnmttmﬂh:
secinlly and educationally classes and the

BOATR, 1058 AP, Sdy
ALR. IR0 M. 1l




