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Analysds of the Comtituent Assembly Delbaies fending
10 the inclusion of article 16(4), 46 and 340,

(1) Aricle 16(4)

Atticle 16(4), Incorporated in the Constitution,
gorrtaponds to drefi Irﬁ:g:tl.ﬂﬁi]. This reads :

“Mething in this articls shall
from making sny provisiog for
appointments or

event the siatls
& reservation of
posts in favour of any baclward
class of cilizens, whe, in the opiniog of the Stare,
are not adequatey represenied In the services
uncler the State™

This, in fact, provides an e
of equality of nity in pu
rantéed under thes article of the

Draft article 10 scbiatted in timilur lermsg
K. M. Munshs and Ambedkar came up for consjdern-
Uoa before the Assmbly on 3Mh MNovember 19458,
and various amendments wers miaved,

Lokspath Mishra (Orissa:  General) proposed
deletion of clatse 3 altogether. In his opinion ij was
UniRecestary as it pul @ premium on backwardness
and ineficiency.” Further no cithen Lad the funda-
mental right o claim stase employment an any other

eration apary from merit A similar for
deletion of clause™ was mude by Damodar Swarup
Seth (United Provinces ; General) oo the ground (hat
“though the clouse on the face of jt oppears to be
just and rcasonable it is wrong In principle™* He
pointed out that the term "hriwn“' Was not easy
to define nor was it easy to “find & suitable criterion
for testiog the backwardness of a community or
clams"'a  He argued that if eccepted, i would give
riss 1o casteism and favouritism, which should nat
find a place in 3 secular sinie, Whils pecessary
concessions could be given to backward classes for
improving educationn! gualifications and raising the
general level of their uplift, sppointments ta pats
showd oely B2 on merit and qualificaiions, conces-
sions not being allowed to any class on the ground
of hackwandness®

ion 1o the principls
ic emplayment, pua-
Canstitulion.

Further amendments sugeesied retention
though in & modified form,

Thus, Hirday Nath Konmro sugpested the amend-
meat that in clnuses 3 the words "shall prevent the
Siste from making any provision for the reservation™
be substituted by the words “shall during a period of
ten years after the commencemnt of this Constituiin,

vent the Siate from making ony reservation™

es and the Scheduled Tribes, . . . in the m’i:in!
of appointments 1o sarvices and potts.  Article 13
takes provisions for & "Special Oficer for the Sche-
duled Castes and Scheduled Tribes to be cppointed

of clause 3
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by the President”. Hia duty would include *Invesy-
gstion of all matters relating to the siafeguaids pigs
vided for the Scheduled Castes and Scheduled Tribes™
and cubmit a repont thercon to the President,

Thus, it seemt obvious that these articles do met
refer 1o “hockward classes™ as dozy draft article 10(3)
corrciponding to anticle 16(4) of the Constitution,
To that extent, the articles are oppased, though it can
be argued lhuithmurnltunumwllppiq in &
much as reservation for classes’ in
asticle 16{4) very obviously includes reservation, for
members of the Scheduled Castes and Tribes™,

When clauze 3 came up for grocral discussion the
use of the word “hackward™

rulied the question as to whether the term “backward
clarses” inclodes three categories of people, namely
Scheduled Castes, and Tribes and one particular olags
which is not included so far, under tha term “hack-
veard” although it fs :—

ﬂmnmdmmtmuldﬂ:nrudufﬂlhﬂ:

“Molhing inm this articls shall, during a
petiod of ten years afler the commencement of
this Constitution, prevens the State from making
any restrvation of appomtments of posts o
I:l?n&lr of any backward class of citizens who. | | |
ele,’

In his view it was oot desirable that any special
provisions gmnﬂnp proicelion o communiiies should
opcrate dndefinitely. Further the term “backward”
had not becn defined anywhere in the Constitution
It wns lelt 1o the law courts to decids g 1o whether &
elass was backward or not. He felt that  the term
“backward" should be defined by the House, 5o thal

I:hl'r:r:fm:nuld be no dispute as regards ity meaning in
The ure.

2rd" was not present and it
bad bzen “finally decided™ that §; Wag unnecessary lo
inclede it. Further, #f this amendment wis  not
accepled articles 296 and 299 of the Draft Constity.
tion would becomes opposed to mrricle 10F Drali
article 296 and 299 correspond to articles 335 and
318 of the Constimtlon. Articlke 335 safe

the chims of the members of fhe Scheduled
educationally and economically backward™ ! In the
categary of ons particular class, he pleaded that (he
Gurkhas “who are domiciled in Tndia should have

the same privilege as other backward communities fo
Tndia™ ™



fefs

pedonibers, whin belong (o tha bachwaed  classou, who were economically forward. lo Mysore s
sl wele piven i opporiunity L expTe their wiows, class B vacancics, only bachward Clusses wera conal-
pem-ully luvoured the proviston in clause 3. Mijonty dercd, while cluss A was nwant for both Bosl..ns
of these, expressed (heir apprehension with regard tw and non-Brahmins, He with Ambedkar that
the scope of the word “pgckward”. They pleaded the word "backWward” be retaiped oo the
bor @ classification to the cffvct that the word sy that elauses (1) nod (2} of this article “would
hawt  application cmly W hem.  Im gt and void if this word

‘backward” is not vetained in
g M, MNolavede {Bombay : Generaly suppested that clavte (3) of artcle 107.° He further wrged that
the term “backword classes” be substituied by the (ke reservation for 10 years su

Kunzra ba
woils “Schedule] Costes™.  He argusd ihag the words exlcnded to 150 years 1o cqualise Lhe peisod they had
“hackwand clm-r:l“; are SO VijuE lhn;l'ﬂ:r coold be been deprived of opporiunitics.
intepreted i [T man ;

T'l:m ‘:hil':; inm :.:.f" ﬁnc:th:dl nl:?-.ran:nd. Santass Kumar Dinss (Orissa @ General) slso sop-
D wam Prakash (United Provinces : Ern:nll. subr ported Tﬁﬂu::ﬂf the lIﬂn'i"I He voiced b
mitizd that “umdwmu ackward mﬁ; .mdd be ﬁ iﬂﬂl l:f ﬂﬁﬂ“lﬂ foseign
cubsitgted by ‘depressed class’ or uled class’ o immedia delete prov
hecause  the 1=||p-.-r fave o definite mesming” TEeIValion mﬁ&mﬂhﬂm As ﬁ
He poigied out that “hackward” class pad  coudilions prevarec, ' BTt would be
yet to be dofined and fhere was “no  possibility reservation hlﬂﬂﬂﬂ jans ind Schoduled casies, who
of its being defived in the mwﬂqﬁ.;ﬁ,m were included in the tenm backwerd clas”
fore, sunporied the amendmeal thi H. 1. Khandakar (C P.&A., Berarl Geacral) favoured
ol olpe™ he tuhstiuted by weheduled  coste’. ol T :
F;:H-dfi:: Ram (Bihar ° Cienerall was n favour od the "backward’ in mﬂ 3, He arpued that in
nddm;trmmdl"sshtﬂﬂ:dmm“-nu he worda

2 sk would ot have been served as it should™.® He stressed
*!I!Eu:‘wudmm 3 Hcp:lud:dillﬂl e m:mndhimuhﬁns“duﬂnmﬂ:'mm
& 1ijoy ioms for fescrvation in parviccs, such candidates apply for some Government posts,
chould be similar pravision for backward classes alio they are moy slected, because the schectors bolong W
El:pﬂ“ifinn :slsnppqs:nl ﬂéﬁ;ﬁ%’ﬂﬁ“ﬂ“'“ olber communities or . Hﬂ;fddud out that

Seth Dumodar Sworip 8 coward’ besn
2 ekic the words “backward class® be s e b e i v NAd %

ChaRCVes defined anywhere, He dis with Chandrika

that those who were of the opinion that po backward that such & definiti ﬁﬁ Ram
chu::ht:dhu:mm“ﬂmmlhclqm What had | l!H-I-I i .
of the higtory of our county, 10 iy proarcssive socKly rind hedubed caste

P He, therclore, su Mlmﬂw
ﬂmdarmdmm:nndiﬂumm“ptuuﬁ ermﬁﬂlhﬂd‘ wlﬂ

P, Kakkan (Modras 2 Ceacml) also the Oo
:;:hﬂ H:!hutﬂ thfﬂ;hﬂ dﬁﬁﬂw mﬂ m null'“:lhg word “backward” as they were of the
Hariaiy foc bk e oilay (Madent 08I the Sute which might adversely offect clame o
painted that the waed “hack had ot been defived "']"'“i ity groups secking sdequate represeatation in the
properly. thwwh:ulmuuimhrmn-
munitics earbier 120l aut in the administratiop—specially Thus,

Mohamed Tsmail Sabib (Madras : Muslim)
e scholed ces g b, POt om0 o, o Maias 1 o
hat their ipterests would be protected. argument the Constitution, in Madras i had "a

- H Tesrva definlie and technical meaning™® The Government

&mﬂmhﬁnh'uﬁm bad cnumersied more than 150 of these classes—all

thinking™® This was s, Bevause long as the crm- m‘i to the majority community of Hindw—and
upal canker reservation

bed Castes were included it would cowsti-
m . {for communitles ute "the majority of the whole i
pulativa of e
-wuuthﬁn A IW;:-'H was pleading. }}: province™® 11 this was its mi:mpiﬂng. then he was
“because they have been lelt in the lurch and due 9 spprebextie. tla B end Chretins " od be
communilics g, Mk an risinams, b
of ndli.mh

“eycluded from the parview of this clause™™

and
E. M. Munshi now replied to ithe enitcism bevelled
T Chammiah (M 3 s favoursd tetentinn of against the draft anicle, As re tds the fears vpiced
hnul-hﬂquﬁmlhpmwunﬂh- ﬂw;,wmwlbﬁnkMMﬂfm
besm rved :

I cannot imaging for the Iife of me how,
in ng sculture el artFan works m«m 0o after an experiznce of a ycar and a half of
u? of the the Constitucnt An-:rnh’lé henournble

iy
were Member of the Scheduled asies shuoukl have
mmummumm a lecling that they will not be included In



the bevkward classes s loog ws they ae
bachwand ... Look ul wiik liss bt puing
on i this House fur the lasl year and o
buall. Take article 11 ...... There bas oot
been & single member of (he non-Scheduled
Caste who has ever raised any wbjection Lo
i, Ua the couwtrary, we nanborn wio du
nol belong te the Scheduled Cusics, luss,
10 urder Lo wipe osl this blul on our socioly,
becn in the [orelron) in th matter | ... .0 o0e
What we want 10 sccure by this clause aie
iwo thiogs, In the lundamental right in the
lirst clause we want tu achieve the high.st
ciliciency in (hd services of the state .........
AL the same time, in view ol untcmdiLhul
I EHET SR vailing in severn inces,
Wi wWini Tﬂwmw'l:hll bk ward :I.n;.wcu;.; wily
Bre really bockward should be given scope
in lhe Stale SCTVICES §  vuvveriis the wond
“backwurd™ signifies that class of people—
does pot muller whetler you call bem
untcuchables or touchables belonging to this
community or that—n class of people who
are 50 backward that special protection i
required (for them) in the services ..,

T. T. Keishnamachari, whe spoke after K. M. Musnshi
eelerred to article 10 a5 a piece of “lome deafiing™ ™
which should oot, in his opinion find any place in the
chapier on (undamental rights. Relerming 1o clases 3
in purticular he inguired-“who are the buckward cla
of cilizens 7 It dods oo apply to o backward caste.
1i does ot upply 10 & Scheduled Caste or 1o uLparLb-
cular compiunity” s Futher, what would the
driteria for dcb::nl:inﬁnjg who was “back dmmm
suppesied the basls of Iy nnd ragse
thay “If the busis ol :lmma is litcracy, B0 per conl
of our people fall fnto the buckward ~ class citizens,
who is poing 1o give the ultimate award 7 I"Hht:
the Supreme Court”® It would have 1o find out
intention of the Constitution—mukers as to who consti-
wig the backward class, Was if a class based on
grounds of cconomic stalus or on grounds of Titeracy
of on grounds of birth T However, he was conlidient
thut it would be ultimately intcrpreted by the Supreme

Courl ou some basis—casie, communily, religron
bOteracy or cconomic status, The Drafling Committes
had thereby, he thought, produced s “paradise for

liwyers™ ™

B. R. Ambedkar, ia his reply o the criticlsms against
graft article 1003} justificd inchsion of the word
“backward™ as “the Dralting Commitiee had (o produce
4 formuly which would reconcile™ opposing points
of view wiz. that there should be equality of oppartuity
wilhoul reservations of any son for class oF =om-
munity; as pus d 1o Iilh'llré. the mhmi umrpuim. il
npproving principle of equulily o Dty
i theory, maintains thar there should be “Tﬁvhim
made for the entry of cenain communitics which have
s for been ou the sdministration™.®* Keeping
this in mind, it was spparent thal "no betier formul
could be produced than the one that is embadied in
pub-ciause (3) of article 10"® He furiber pointed
out :

Lindesd you use stoe sy Yualitying plirmss
i “hackward” the ticipuun made am lavower of
pservalion  will  oliimsiely  euy up the rule
oot oo Dhit ) thank .. ... is the justi-
Boation why Gw LDralling Commiice wededivuk
uh Bis own shoulders the respensibility of it
iy e word “backward” which, 1 sdoo, did
ot goigenally bod o pluce io the tunaamenial vighit
il U wiy W wiich b wihs  passed by g
Acsémbly.

Finally, he relormod o two guesiions whach Bad boen
raised during the debate in the Asscmbdy vz, dotiaien
ot “batkward community” wod justicianility of clus 111
oi the dralt article.  As regands tbe former e staieg,
“Any onc who teads the languape of (the drult psell
will tind that we have leit it w be determined by each
local Governmenl. A backward COmulLnLY 1% a oom-
munity which is backward in the opinwn  of
Government™.™ As regards the lader be obserwed
"l is ratber dillicull 1o ﬁ:: d dopmatic ancwer.  Peg-
pomally I think it would b & justicable matter”,*

When it was pol to vode, the amendmonts retuting
1o clause 3 of article wieve nmegatived by the
Assembly, and it was adopied without any amendowen
or alieration. However, the Drafling Conmities
subseguently remumbercd it as arlicle lag4),

Conclugion 1

The aim of the Drafiling Committee in incorporating
this clause in the Constilution has been cmphasized hy
K. M. Munshi, viz.; 1o protect the interests of  the
“backward clusses™ by sccuring represcniation for
thom in the scrvices—a profecion necessitated by the
conditions which i in several Winces
in the country. Sioce the word “backward™ has not
been defined anywhere in the Constitunion, not sur-

singly it has proved comiroversial. However, i
inclusion has becn well justified by Ambedkar, Chair-
man of the Dralting Commitiee, who rightly pointed
out that if “such qualilying phrase™ is not used “ihe
exteplion made in favour of ressrvation will ultmately
eal up the rule altogether™

The Copstiluent Assembly Debstes indicates it
the dralisncn theusclves were noy sure Bs o the

criteria to be adupted in determining “backwardpess”
they waoted to maintaia & Bexibility in the matter and
to base the matier 10 every state Government to deler-
mine “backwardness” with ullimate review by the
court. One or two members did express the view tha
the case of backwardness may be literacy and secupa-
ton, etc. View was also expressed  that the term
ard classes” did cover Scheduled Castes,
L AD: Val, VIL pp. 673,

fa. Tis delation way aluo propaied
Commers and
Seleci Dogumenia 31-

oDy, Vol VI ppo 678
", Doid,
% Ibid.
", Tl
i, Tbad.

Tajamul Hsgam, Ser
l“ ta the Drafi Coutitpuan, 1V
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Ciites prendments were ¢ pidiilon of wardy
='snnaunicully of ¢ lunliy™ before “bacdoward™ in clage 3

El. K. Diwaker ond §. ¥, Krhoamoorthy Reo; inssiiaen

il words “the S Castey” or before the word
Fhackwand® See by LU Barman, Sot supie
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1. Article 46

Article 46 of e Constitution which corresponds
1o article 37 of the draft Constilution reads :

“The Swate shall promote whh special care
ihe educationo] and economic inlerssts of the
weaher sections of the peo and, in particular
of the scheduled castes the schedulsd pibes,
and shall prowct them [rom social injustice and
all forms of exploliation’.

The article came wp for conslderation by the Consti-

tocnt  Asscubly on  23nd November 1948, Two
amendments were moved,

Hukum Singh (East Punjab : Sikh) suggested that
"for the words "Scheduled Castes’ the words *Backward
comnwmities of which ever class o religion be substi-
tuted”.' He argoéd that as the term “weaker sectiom™
had not been “defined anywhere™, it might well be
apprehended that piention would be focussed o the
latter part which relaics 1o "Scheduled Castes’ ; us a
resull *‘weaker sections’ would uzul-: intg insignificance
and “pot reean apything et all™) He siated that his
only objective in proposing the amendment was to
climinate any possible discrimination. He pointed out,
o this context, thal ‘Scheduled Cazies’ had been
generally undersiood by the maoszes jo “exclede the
membets of the same castes Emr-.-.-;siu.g Gikh religicn®™.
ln his view, since the article promoied “educziions]

L]

miul connndic lilereasa™ “l alwuld be msde chead thal
it iz 1o be done for oll backwwrd clusses, wnd not lur

pesons ths or sl parbculur rebgion o
belicl™*
The second smendment was  meoved

by AV
Thakkar (Usnbied Staves of Kathiawar © Saurashaan

which supsesied “Inclution of the backward clisses

among Hisdus snd among Muslims™.*

Al this stage, I, R, Ambedkkr, Chaimen of (he
DOralting Commitice, imlervencd expressiog his view
that both *he aforesaid anseadmenty be niore
appropriate 1o the Schedule™ and eould be considered
at the time of dealing with it As such, be suggesicd
postponement of their considerntion

-

Consequenty, A. V., Thakksr stated that he would
pol move his wmendment ot this stage while Hukum

Singh soupht leave po withdraw his aumendmecn; which
was graoled,

The motwa “that priicle 37 do stand pan o! the
Mﬂﬂ”m - 1o the vole of lﬂhl]humrhwu
adopted was subsequently renunibered
ns artiche 46 and ldﬁldlﬂ-lﬁtﬂn-lilﬂﬂﬁrm.

1. VIl CAD, 151
1, 1. at $53.

3 Thad

4, Ubid.

3, Thid,

6, M.

T, M

Ml Article 340

Asticle 340 of the Constitution which corresponds
to acticle 301 of the Dralt Coastitulion, Provides ;

{1} The President may b{ beder appoint » Com-
mission consisiing of soch perspus a4 he
thinks fit 1o iowestigate the conditions of
socially and educationally backwan] clacecs
within the 1emtory of Tadiz and difficuliica
under which tliey labour and 1o make recom.
mepdations a8 to the sieps that should be
Sk iiloniey W Ui ot
o to cpd-
tion and us 1o the granis (hat should be given
for the by the Unioo any Stie and

the ithops subject 0 which such
should be piven,

(1)

(3) The President shall cause & copy of the repor
. WD 'ﬂfﬁww with ‘& mrlmﬁm

. acion taken
- Inid bictors FaiBamest. DR b



The drali ariscle 300 come up for consideration of
e Comstituent Aswembly on L16th Juna 1949, Ax
thait time various amendoionts were suggesied.

H. V. Kamath (C. P. & llerar : General) proposed
dektion of the words conisting of such persons as
he thinks fit in clause | wof the draft acticle, as he
comidered them “wholly snperfluous”." He even went
1 the cxtent of stoting that "they cnst a reflection upon
tht wisdom of the President™! He further supgesied
anoher amendment, viz., “for the word “dilficulties”
i elause 1 of the draft article, the word “disabilitics
be substitnted”." In his opinicn the laiter conveyed
the idea better than the former. He pointed out that
in asticle 9 (article 15 of the Constiution which pen-
hibiting discrimination on grounds of raligion, raes,
caile, sex or place of birth) the word “difficulty™ wes
abtent. Imstead, it refers 1o “any disability, Hability,
restriction, condition™ ¢1¢.  This partienlar article had
already been by the Assembly, In his view,
the word “difficalty” was hardly 2 constimtional term
and the word “disability” was “{ar more nﬁpmpnum".'
Magy more amendments were suggested by hum.

I. The words “grants should be given' in clausa (1)

of anicle 301 be substituted by the words ‘grans
should be made’.

2, For the word ‘apd’ in clawss (1) of article 301
(line 10) the words "as well as’ be substituted.

3. The words ‘a repost setting out” the facts as found

by them and occurring io clause (2) of article 301 be
I'irhlilutlﬂ 5y the words ‘3 report thereon'.

4. Deletion of the words ther with a memo-
randum ning the action tzken therzon' in clawe
(3} of e draly article and addition of the words “lor
such further action ns may be necessary” at the eml.

As regards (1) be stated that it was purely a veibal
amendment and he left il fo the collective wisdom of
the Drafting Commiitce. The second, he also left o
therm, after c:pu'mhglqhn view that the meaning was

:w by the plufe “as well as” than vy
word ', The lgnrdwmwimu view 1o securing
ty and precision”.* Referring 1o the feurth and
he argaed that it was not “wise” 1o regulate the
manncs of report (o be submitled by the Presiden! to
Parliamest. The second pary of this amendment was
based on the arpument thay the Parllament, and not

tha President, should take any necessary further action,’

B. R. Ambedkar, Chairman of the Drafting Com-

sugeesied thar the word Parliament occurt
in clause 3 of the draft anicle be substituted by t.ﬁ
words ‘cach House of Parliamens’,

Twa mope amendments, of which notice had been

Thakur Das Bj va Pun ¥
g"'ﬂl mrga: (East jab

were ool moved 1 i
mdlduhtnip:ﬂn?mﬂlﬁ: ool

Al this stage, the article and smendments  were
thrown open fo discession by the President Bath

|

£

Thakor Das nrd Bhargava and Shibkan Lal Saxens

fUaited Provioces moernl)  expressed suppott of
the drafi anticle.

Thakur Doy Bhargavn described it os "the soul af
the Constitutiun™' The nbm of the article, he pointed
out, was 1o “complele the procdss of bringing them
{tha bachward clisscs) up 10 normal standurds. This
article plsces upon the entice nation the obligation of
secing that all the disabifitics and  dillicullies  are
removed wnd therefore it is really a eharacier of the
libertics of the boackwnnd classes..... "  Till sach
Upte as they reached “mormal  standards”  facilities
shoeld be eatonded 1o them, the peried of time should
not be limited to o specific number of i(::m. However,
on altaining this standord, they should then be token
away from the catcaory of “backward closses™ ™

He further submitied that with reference to clause
(1) of the dralt article, which states that “The Presi-
derit may by order appoint,, ete.,” be had Eiven potice
of aw amendment to the efect that the word “mny™
be substituied by the word “shall*." He arpued it
even i the former was esed, the President ubd be
under the obligation 10 appoint such a Commistion,
The word “may” therefore onght to be construsd g
“shall”.  He pointed out that the safeguard for mino-
rities e.p. Muslims and Sikhs had now bezn taken away,
thie sole responsibility of Parliament being the scheduled
castey and the backward classes. Me stated thar the
dralt anicles was only the material form of the
objectives Resolution and pave only the mechanism
by which such Resolution was executed, He pleaded
for a provision in the article that it would *a

only 10 the communities for whom teservation ﬁ’ﬁ
made but also are all the same backward™ 8

Shibban Lal Saxema ex
Commission which would

tions of the backward classes throupghout mmg-
would be able 10 define the term “hll:kwu“rdmu

sinct in spite of lts use, it had not so far Mu&
anywhere in the Constittion, v

When the amendments were o except
the one suppested by Ambﬂhuvﬂmm The
motiein that draft article 301 g5 amended™ be incor
parated inla the Consiimution was earried.  As guch

iowas subscduently renombered as B40 and addsd o
the Constipution,

1. ¥ C.A T 541,
3. Iwd,

A, Tk

4. Thad,
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B 04, me 996
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10, Théd.
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13, The Deafing Committee 51 & buier atape, |

Ff: ImCoeproenied |
amendasnd gtated by H. ¥, Kanmih thag im chiie | “I'nl

drafi arficle ."?r “uraniy aliudd ke made™ be ?
“Etmnta shaaibd e given®, o -
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Vemkataramana v, Stafe of Maodras aand anoiier

ATR 1951 SC 220

F i

The petitioner applied under Ariele 32, alleging
uninogement of his fundamenta]l right 1o cmploymen
im [he shabe semvice

The petitioner wus & graduate in Mathematics, He
had abo s B. L. degree for over seven years he
had been practising as an Advecate.

In 1949 the Madras Public Sarvices Commission
irvited applications for 83 poste of District Munsifs in
the Madras Subosdinate Civil Judicial Services, Ot
of B3 posts to be filled by direct recruliment, 12 weie
eamuirked for persons holding ceetain  classes  of
cmployment in the Madras Civil Judicial Depir. Tl
:m:hums Tl posiy were jo be fllod E?JP from among
the offical  Reecivers, Assistint Public Pressculers
ard practising members of the Bar, It was  also
nolified that selection of candidatcs would be made
from various casies, religions and communities  in
persuance of the rules set out in what was popular:
described as Communal G.Os., namely for Harijans 19,
Muslims 5, Christians 6, Backward Hindys 10, Mam-
Brahmin Hindus 32 and Brahmins |1,

It was admitted thap the marks secured hy the prii-

tioner would have entitled him to be stlected i the

isions in the Communal G.0. could be dhrﬁ;ﬂcﬂ.

!: was claimed that in the viva woce cxnmination tni
he did well.

The results published in 1950 listed the selectea
candidates (in respect of the remaining 71 si5) on
the basis of each m:ﬁ:‘y Hari 1, T
Christians 4, Backward Hindus 3, Non-Brahmins
Hindws 32 and Brahminsg 4.

The petitioner, thereafrer,
for an order
o puramnce of
Munsifa were made,

Iigne

Whether the Madras Communal G0,
mmmqnmmmm wad madeo
for various communities (not coming within the cate-
gory of backward classes) according 1o their race,

filed this petition, pra ing
i thnkl:.l!l: af ﬂwnlnmrl a':lj:-;ﬂl i
1 selection to posts o isfrher
to be wmeanstitarional,

by wihich

caste and . infringed 1he mlamental right
grarantecd under Article lﬁ: .
TE—A%4 Wie e,

T3

L ginrernt

A sevenjudge Bench com r'u.‘lnE Kania C. Jg Faxl
Ali, Putanjali Sasiri, M Fn. o Mh

5. R. Das and Bose H, ‘that the Commu :
EHE rtnpu:mni o Article 16 and theefore void and
egal.

The Cournt’s decivion wis based an
grounds :

(1) Equality of opporunity in public.

ment -L guarantecd by Aricle 15:ﬁ"’ﬂ'§i’:§
Ariicle 16(2) further puarasteed that there
shauld be no discrimination as regurds this
maticr onlyon the grounds of religion,
cide, sexAthescent, e of birth of resi-
dence.  Afticke 16 (3)-—(5) providsd the
cxceptions ta this guarcaniee,

Incligibility for a

that a person belonged 1o 8 particular caste
rclhgiunlrem. controvensed AITI:E 16(2), :
.5

the followmng

(3) Article 16 (4) Bxpwressly permitted reserva-
tion of posts (il wha
wers in the opiiRiees not nde-
g_t:;ll:t}- ropresentadp fthe %l‘;tnm'im:. It

il not permil restfeatio those persons
who did g to this catepory nor did
it enable the State to reserve 2 on Com-

munal basis. d of L
amongst mmﬁu having a fized ‘:::h
infringed Art. 16(1) and (o).

The Court concluded with-the following words

"This
G.0. does u
cl, (4} of Ar,'] it I an infringement of
the fundimecutal right puaranteed 1o petitioner
as an individual :ﬂfmﬂ under Art.
This Communal G.0. in our opinion,
to the provisions of Art. 16 and i
and illegal.,™

is Tepugnant
ot much void

Proposiion Tat! dewn
The Governoent cannot make reservations [or

under it am I the various communities not comin
in the ﬂ:mm:?nr “backward classes", -

in:ﬂ%iu’.!ﬁmnd by the communal
nat ! $ 1o be sanctioned by

16(1) and (2).,

post only on the sroumd g

O 0%



General Manoger, 8. Rly, v. Rangachar
AR 1962 5C 36

Facis

The rcspondent, L. K. Rangachari filed u terlt peti-
tion in the Madras Hli_luh Court under Art. 226 of the
Coostintion, The High Court issued . wiit of
mandemus  rostraining  the @ ate. fe. G. AL
Southern Rly, and Personncl { Reservation)
Southern Rly., from giving eflect 1o directions of ihe
Rly. Board, ordering reservation of sclection posts in
Class 11 of the railway service in favour of Scheduled
Castes and Tribes from persons already holding posis
of court jnspectors in class 111, one of which was held
by the respondent. Following the issue of the writ,
ihe appéliant ied for and was pranted & certificane
under Ar 132 (1) by the High Court as it involved
I.ml-'l.{lt‘:?ln'thl guestion of law, namely scope of Arn.

[stues

(i} Whether the reservation umder Art. 16(4)
could be made in the cate of promotions or
only a1 the s1age of appointment oaily.

Art. 16 (4) speaks of enly “backward
clasges™. Whether the term  “backward
clamses”  included “Scheduled Castes and
Tribes™ as well, The High Court on this
matter had taken the view that the werm did
include Scheduled Casles  and  Scheduled
Tribes. There was a0 dispute about this
belors the Supreme Court,

(i)

(i) Whether retrospective operation could be

given to an order of reservation.

Majority judgment

The Couri by a majerity ol three 1o two reversed
the decision of the Madras High Court and held that

the reservation did not exceed 1he Jimits of Ari. 16(4})
and was accordingly -valid,

, The majority was of the view that the term “matiers
of employment™ in A, 16(1) covered not only initial
appointment but also promotions snd such other
matters as salary and periodical increments and terms
al leave, ity, pension and age of nnpation.
Art. 16(4) was an exceplion 1o Art. 16(1) but thare
cannct be any exception cven in regard to backward
classes with repard (o matiers other than nppointment
and promotion. “Post™ does not mean post outside
services of ex-cadric posts. Art 16 (4) covered both
initial appointment ond promofion. The court also
held that the reservation can be provided both retros-
pectively and prospectively. The State  should be

4

stishied before making represenialion ihat 'the back=-
ward classes are not adequately represented both
yantatively and qualitively, “The advancemeat of
e socially.and educationally backward classes requires
ot only that they should aspire 10 sccure adequate
,,%tmum in selection posts in the services a8
well™,

The Eourt was also of the view that in exercising
the power of peservation under Art. 16(4) "an attempt
must always be made 1o sirike a reasonable balance
between the claims of backward classes and the cliims
of other employees as well as the imporiant considera-
tion of the efficiency of adminisiration™.

The majority, therefore, allowed the appeal. The
decision of the Madras High Court was reversed and
the respondent’s application lor writ was dismissed.

Minority judgment

The minority view of Wanchoo and Ayyangar 1,
however, held the reservation 1o be outside the limits
of Articke 16(4) and as such thevy were of the view
ihat the appeal should be dizmissed.

Wanchoo J. agreed with the majority judgmeat in
ihat Asticle 16(4) was lo be read togeiher with Art
115 of the Consitution, and that the word “posts”
in that clawse referred 10 posts within the service and
not 1o those outside the services. However, he diflered
with the majority view (hat the word “posis” covered
both sclection ts and initial “‘appointments™ and
“posts” refe anly to the initinl appoinimenty He
obsarved @

“Reservation of sppolntments .....coiviiaies
means reservation of a percestage of lsitial
appointments 1o the service, Posts refer to the
total number of posts in the service and when
reservation is by reference  fo posts it means
reservation of a cenain percentapge of posts oul
of the total number of posts in the servipes.”

The conclusion that all appointmenis o posts could
nod be peserved under Art. 16040 who arrived ot on
the basis that it would be destructive of the fundamental
right poaraptecd nnder Art. 16(1). Tunher An.
16{4) wax an exception 10 Ar. 1601 ) und it could not
be the intention af the Consthution-makars that it be
s foterpreted as o render nugatory the main provisn,
It was pointed out that even reservation of s majority
of appoiniments or posts under At 1603) though it
would not completely desiroy the fundamental right
puaramteed by Article 16{1) it would. nevertheless,
make it “practically usory™ which again could not
he the intention 6f 1he Consthiution-makers,



Ayy J was in At with the view

Wanchoo 1, reservation could bo

miade r the initial sppointment nnd held tha
the should be dismissed.

He wos in disagreement with the majority view
w}nﬂ:g:}d down that iu;uﬂm under JEII“HT: 1_;{‘41

made either prospectively or retrospectively,
tnmmmmmﬂumnm@u
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FT.

T. Devadamwn v, P

AlR 1904 SC 179

Facs

The wos brought by the petitioner under
article 32 of th: Constitution challenging the instruc-
tions lssued by the Government of India which in effect

Tesulted in the forward mule which resulied in
: 'sf more than 50% vacanciés being made

iﬁhl particular ycar.

&

-' iioner, o e, 'Wai BO Assistant in
. p;li?]\?u{ rhnémugml since 1956, and became

permnnent on Ja 1958, The next higher post
was that of kﬂ:i%r (Assistant Superintendcnt).

besis of a departmcntal the L.PS.C.
R e il iy
the tecruitment. Acvordingly, a relating
o the examination for o be held in June

and 32 reserved though the UPSC
recommended onply 30 for the latter category. The
Government, bhowever, Glled op only 43 of the
vacancies, 29 of thess from a candidates

belonging 1o the Scheduled Castes and Tribes.
mmmmﬁmm:
(1) The Eh secured by him was
61 ﬂﬁnﬂﬁ:&dﬂdﬂuﬁu
Trikes secured ns low as 35,
He pleaded that the U.PS.C. was not

tent o prescribe one standard
them and enother for the rest of the
candidates,

£

(2) I the Governinent of India and the UPFS.C,

1,PS.C. notification. A reservation
tion of 1745 would have meant thag
% vacancies could be filled by members
Scheduled Castes and Tribes, the

o other candidates by merit,

{3) The “carry forward rule™ rﬂﬂﬁhg

i

i

UPESC, god Government of
un ¥
Subsequent 1o 13, 1950 when the Govern-
memt of India

a resolution indicating their
palicy relating to communal representation in  the
M,WMHMMM
] 28, 1952 which had the effect of adopting the

of “carry forward” in the second and third
wear but ol bevood that.

The pelitioper cha these instrucilons, He
argued that arlicle 16 (1) provides for equality of
opportunity in matlers relating o Whille
conceding that under article 16 {4) the stule can make
reservation for any backward cliss, he urged thay this
reservation could not be so extensive as to nullily or
destroy the right conferred by article 16 (1). He
pointed out mulmmﬁa%m vious decisions of the
Supreme Court, art. 16 (4) 15 “merely an exceplion
to art. 16 (1), and being subservient to the latter, it
mnumhﬁminmpumdumundumnhﬁﬂa
16 (4) was to be read with art 335 of the Constitution,
which while providing for claims of Schaduled Castes

and Tribes reiterates the malnienance of efficiency in
administration.

The respondents claimed that the carry forward
rule was valid, that it had been in force the
commencementl of the Constitution and wus continued
after its commencemani a5 & matler of public policy
and for giving effect 10 provisions of the Constitution.
As such the suE?lemEm instructions were issued in
1952, They relied upon the provisions of Art, 16{4)
and art. 335 in suppart of e instructions. ‘They
denied that the rule was a negation of equality before

law and equal ity a8 regards sppointment (o
posis under mw
Tiziee

d, The main question was whether the carry for-
ward rule =5 modified in 1955 was unconstitulional
4% violative of amicle 16(I) or article 14 of he
Constitution.

2. The queston also mrose fog consideration whether
the lmEl:'nmd provision of reservatioh of posis for
Scheduled Custes and Tribe: offends artele 16(4),



Mapirity decision

Ihe majority of e § jud ;:mmﬁ" 8. K. Das,
Mulis E-.IIJ, Raghubir B-!-ral.ﬂﬂ. Riﬁw Ayyangar
and J R Modholkor 13, (Subba 1. disse

: ufing)
arenered e imuin g de the wilirnsitive gnd beld

the wedified carry furward 10 be invalid and unconsti-
Teabesmal,

Mudholker J., Jdelivéring the judgmeat of the court,
wis of the opinion that equulity in art. 14 meant
wujuality amonyg equals, The of article 16(4)
wim fo emvaure that bockward classes (which included
i:'l.'.llnluhﬂ C-I.I.‘:.-I!li and . Tribes) MM Ulﬂﬂ

A matiers relating to e ot in
Sines. 2 provigon, tnercfore, contemplats
rescrvation of posts in favour of such classes where
by are not adequately represented in the services
in the State. Ax mdr a rule providing fur such
rostrvilion cannot be said to have violated article 14.
Hemvewver, i such noscrvalion wis cxeestive so a3 io
deny o reasonable opportunily for employment o
meabers of other communities, any member of the

latier ¢ould then compliin of denial of equality by the
Saaiy

As rogards the contention of the petisoner that the
cany forvoird rule violated article 16(1) becawse it
permiined  excessive rfeservation, he referred po the
caurt’s tuling in M. N, Balei v. Stve of Mysore AIR
P SC oY where it was pointad oul

...... what s true in regard 1o article 1 5(4)
i eyually troe in re o Arl. 16{4). There
can be no deubt that the Constitulion-makers
assbmid, us they were enblilad to, that while
making mlequale reservation under A, 16{4)
enre would be taken not to provide for unrcason-
mble, eatessive or exlravagent reservation, far
that would, by eliminoting generul competition in
a large Geld amd by  creating  widcsprend
dissutisfuction amongst I'.En employees, materially
allect .cffichency, Therefore, like the special
provision {mproperly mude under Art. 15(4)
resorvativa made wnder Asl. 16(4) beyood the
permissible and legitimate limits would be liable
to be challenged as o fromd on the Constitution,™

This would upplﬁ e the pecsent cass. From the
Malaji case it would appear thag reservation of maore
thun 50% of the vocuncies would be violative of
articke 15(1).

la the present cose, vecuncies had been Gled, 29 of
whrich went 1o the reserved uleﬁg &z & result of the
wodified carry forward rule in . The reservation,
hergfone, accounted fgr 64.4% of the vacancies filled,
This being the result of the carry forward rule, the
cirurl, Imigﬁ its dieclsion on Dalajl beld it 1o be bad.

It also relicd on General M Southern Rallway
v. Rungachari, AR 1962 SC 36, "

The court cilmphisized that the guarantee contained
A AR IB(1) W W ensure eyuality of  epportunity
i matiels relating to employwent.  To eflectumte the
fuarantte cach yeur of recruilment wouold have o be
comiideted by tsell ond reservation for backward
eoimupities should nidt be so excessive us to creale &

Ty

monopely or unduly disturb legitimate claims of other
coHmmunities,

Art, 164} is in the nature of
lo Arl. 16(1}. I cannoi be so inigrpreted as o
nullily or destroy the muin provision, 0t was
observed ; “To hold that unlimited roservation o
appoinimenis could be mude under cl, (4) would
in cflect efface the puaraniee contained in ol (1) or
nf bevi make it ry. MNo provision of  (he
Cosstitution or of any eaactment can be so construed
as tu destroy another provision con aneowsly
eitacted tierein. . . . The ova-riding effect E el {4) on
cls. {1} and (2) could only extend to the making of
& rewsonable number of reservation of sppointmen's
and posis in certaln circumstances”,

[ e e
LS ¥
955 lwhru tvalid,

Mimority decizion

‘The dissenting judgment of Subba Rao I. on the
other hand answered the moin fssve in the n:gnnﬁvt

:ﬂ:t'hl:l.d the carry forward rule 1o be cora itutions Hy
woli

In his view articke 335 had no bearing in construins
atticle 16{4). It was, therclore, necessary to full
back wpon art. 16(4) wlone o asceriain validity ol
the provisions made by the Government.

Article 14 Jaid down the gemeral ruls of cqualily,
Art. 16 was un instuice of is application with special
referesice to opportinity of appointments under the
State. In his view ant. 16(4) was pot un excoplion
to url, §6(1). He observed: “If it stood alons il
the backward communitizs would go to the wull in o
socicly of wieven busls strocture, . .. They would not
lave any chance if they were made to enter the apen
field of competition without adventitious nids till such
time when they could stand on their own legs. That
5 why the makers of the Constitwtion introduced
cl. (4) in Ar. 16, The cxpression ‘nothing in this
wrticle’ is u leghlaive device to express its intention
in o most emphatic way that the confesred
thercunder is not limited in any way by the main
provision but falls ouuside . Tt has not really carved
oul un exceplion, but has preserved a  power
untrammelied by the other provisions of the Article"

o proviag or exceptios

lition sucoucded
ai modified in

As regards the carry forward rule he sbserved -

-mﬁaﬂr‘iqn ml:-l'lfll-min I::r. cl:u:nhi:]u ilsat,
the carr ward' has resulied in
the ﬂ:ﬂ vear fa ﬁu pelection of candidates

ing to the Scneduled Chstes und ihe
Scheduled Tribes 1o » tune of 80 per centum
of the total applicants for that year and, therefore,
the selection umounted 1o distruction of the
fundamental t. If reservation was within the
competence of the State, 1 do pot see how (he

said fortuitous circumstances would affect (he
reservalion so made,

e T‘hE effect of the operation Gl the
prnciple of ‘carry forward® s practically the



same.  Reservation made in one selecion or
epiead over many selections is only a convenient
methivd of implementing the ision  of
rexrvation, L it i established ithat an
oneeasonably disproportionate part of the cmlre
stength s filled uwp with the said Castes and
Tribes, it is pot possible 10 contend that the

ision is oot one of reservation bul amounis
ighl, There
is noither an allegation nor evidence in Lhis case
1o that efect.

provision deals with reservation which
fol see how it will be bad
wome deteriofation in the

H
o8

be bad

TE

He selerred to the Balaji case. In his wview that
case laid down no proposition a1 i1cgards quantum of
cwer 0% reservation being uwncomstiiutionsl. He
poioted out that ;

“These geveral obscrvations made in the
conteat of admissicns 1o colleges cansot, in my
wview, be in the cate of s recervation of
Y tments in the matter of recruitment o a

al particulars service. The ins  of
¥destruction™ of the fundasmental right depends
upon the enlire cadre strength and the 'p:tneuﬁ

rmmﬂmlmw
i in the s, wie,

expression  used

“generally” and , show that the observa-
tions were imended to be a workable guide
but not an infexible of law even in the case

forward formula resuls in making the reservations
CACESEIVE IO B - become
particular year, thegy would





































































































































































